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Assistant Attorney General

Environment and Natural Resources DlVlSlOIl
U.S. Department Of Justice

KARL J. FINGERHOOD =
Trial Attorney (PA Bar ID No. 63260)
Environmental Enforcement Section

U.S. Department of Justice
P.O. Box 7611

"Washington, D.C. 20044- 7611

Tel: (202) 514-7519
Fax: (202) 514-2583
E-mail: karl. ﬁngerhood@ustJ .20V

" UNITED STATES DISTRICT COURT |
CENTRAL DISTRICT OF CALIFORNIA
(Eastern Division - Rlver51de)

UNITED STATES OF AMERICA

~ Plaintiff,
Civil No.
V.

PACIFIC GAS & ELECTRIC COMPANY, :

Defendant.
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I. BACKGROUND

A.  The United States of America (“Unlted States”) on behalf of the
United States Department of the Interior (“DOI”), Bureau of Land Management
(“B‘LM”), Fish and Wildlife Service (“FWS”), and Bureau of Reclamation
(“BOR”) (collectively the “Federal Agencies™), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended (“CERCLA”), 42 U.S.C. §§ 9606,
9607. |

B.  The United States in its complaint seeks, inter alia: (1) reimbursement
of costs incurred by the Federal Agencies and the Department of Justice for
response actions associated with the Pacific Gas & Electric Company Compressor
Station (“Compressor Station™), a facility that is located approximately 15 miles
southeast of Needles, California, together with accrued interest; and |
(2) performance by Pacific Gas & Electric Company (“PG&E’; or “Settling
Defendant™) of response actions at the Site consistent with the National Oil and
Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part 300, as
amended (“NCP”). N '

C. Inaccordance with the NC.P and Section 121(f)(1)(F) of CERCLA,
42 U.S.C. § 9621(H)(1)(F), DOI notified the State of California (the “State”),
through the Department of Toxic Substances Control (“DTSC”), on April 27,
2011, of negotiations with PG&E regarding the implementation of remedial design
and remedial action for the Site, and DOI has provided the State with an
opportunity to participate in such negotiations and be a party to this Consent
Decree. The State is proceeding under state law and federally delegated Resource
Conservation and Recovery Act (“RCRA”) authority, and in accordance with a
Corrective Action Consent Agreement (“CACA”), whlch DTSC entered into with
PG&E on February 26, 1996.

D. Inaccordance with Section 122(j)(1) of CERCLA, 42
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U.S.C. § 9622(j)(1), DOI notiﬁed the authorlzed official for the Federal Natural |
Resource Trustees on September 22 2011, of negotiatlons with PG&E regarding
the release of hazardous substances that may have resulted in injtiry to the natural
resources under federal trusteeship and invited the Federal Trustees to participate
in the negotiation of this Consent Decree.

E. PG&E does not admit any liability arising out of the transactions or
occurrences alleged in the complalnt nor does it acknowledge that | the release or
threatened release of hazardous substances at or from the Compressor Station -
constitutes an imminent and substantial endangerment to the public health or
welfare or the enVironment.

F.  Inresponse toa release or a substantial threat of a release of a
hazardous substance at or from tlie Compressor Station, Settling Defendant
commenced in 1996 a Remedial Facility lnvestigation (“RFI”) and Corrective
Measures Study (“CMS”), pursuant to the CACA with DTSC. In July 2005,
Settling Defendant entered into an Administrative Consent Agreement (“Consent _
Agreement”) with the Federal Agencies to perform a Remedial Investigation
(“RI™) and Feasibility Study (“FS”) pursuant to 40 C.F.R. § 300.430. Pursuant to
the terms of the Consent Agreement, the Federal Agencies agreed to coordinate the
activities required by the Consent Agreement with those required by the CACA',
and authorized PG&E to combine investigations and report's/ in the development of
an integrated RFI/RI and CMS/FS that fulﬁlled the requlrements of both State and
Federal law. ,

G; Subsequent to entermg the'Consent Agreement, Settlmg Defendant |
and the Federal Agenmes agreed to bifurcate the RI and the FS basedon ~ "
environmental media. The initial RI/FS addressed the investigation of
contamination and evaluation of remedial alternatives related to groundwater.
PG&E completed and the Federal Agencies approved “RI Volume 1 Site .
Background” on August 10, 2007, the “Revised RI Yolume II Hydrological

0
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Characterization and Results of Groundwater and Surface Water Investlgatlon on
February 11, 2009 and a groundwater FS on December 16, 2009. The activities
PG&E is required to perform pursuant to this Consent Decree are related to
remedial action addressing contaminated groundwater. The terms of the Consent
Agreement remain in effect for response actions associated with releases of

hazardous substances at or from the Compressor Station other than the remedial

|| action addressing contaminated groundwater. ‘A second RI/FS that addresses

contaminated soils will be completed pursuant to the Consent Agreement, and the
final remedy for soil will be addressed pursuant to a future consent decree. |

H. Pursuant to Section 117 of CERCLA 42 U.S.C. § 9617, DOI
published notice of the completlon of the groundwater FS and issuance of the
Proposed Plan for remedial action on June 4, 2010, in a major local newspaper of
general circulation. DOI provided an opportunity for written and oral comments
from the public on the Proposed Plan for remedial action. A copy of the transcripts
of the public meetings held to solicit public comments is available as part of the
administrative record upon which the Federal Agencies based the selection of the
response action. | .

L Pursuant to Section 106 of the National Historic Preservation Act
(“NHPA”), 16 U.S.C.§ 470f, and the United States’ trust responsibilities to Native
Arnerican tribes, in 2008, BLM initiated consultation with the nine Native
American tribes, the Advisory Council on Historic Preservation (“Advisory
Council”), the California State Historic Preservation Office, the Arizona State
Historic Preservation Office, and PG&E to develop a Programmatic Agreement for
the proposed remedial action. From February 5, 2009 through Marcn 20, 2009, the
Federal Agencies formally consulted with the nine tribes on the CMS/FS, witn \
written comments provided to DTSC and DOI. The Federal Agencies, through
BLM, then held in-person consultation from April 27, 2009 through May 4, 2009
with the Hualapai, Chemehuevi, FMIT and CRIT. From March 11, 2010 through
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July 19, 2010, the Federal Agencies, through the BLM, formally consulted with the

nine tribes concemlng DOI’s Proposed Plan for undertaking remedial action to

‘clean up contamlnated groundwater at the Site. In October, 2010, BLM, on behalf

of the Federal Agenc1es and following consultation with the nine tribes, executed a
Programmatic Agreement with the Califofrﬁa State Historic Preservation Officer, |
the Anzona State Historic Preservation Officer, and the Advisory Council - 'l
identifying the stipulations and other measures to be undertaken in the de51gn and
implementation of Site remedial action to satisfy the substantive requlrements of
Section 106 of the NHPA, 16 U.S.C.§ 470f. Certain measures contained in the PA
to protect cultural and histofic properties are unrelated to the CERCLA cleanup or
otherwise exceed what is required of the Selected Remedy to satlsfy applicable or
relevant and appropriate requirements (“ARARS”)

J. The decision by DOI selecting the Remedial Action to be
implemented is embodied in a Record of Decision (“ROD”), executed on January
20, 2011, on which the State.had a reasonable opportunity to review and comment.
The ROD includes a responsiveness summary to the public comments. Notice of
the selection of Remedial Actibn was published in accordance with Séction 117(b)
of CERCLA, 42 U.S.C. § 9617(b). DTSC alvso selected a groundwater remedy for
the\Topock Site, which is embodied in a Statement of Decision and Resolution of
Approval for the PG&E Topock Compressbr Station Groundwater Remgdiation
Project, executed by DTSC on January 31, 2011. To the extent practicable, the
Parties will use best efforts to cdordinate the activities required by this Consent
Decree with those réquired by the CACA, the Statement of Decision executed by
DTSC and the Topock Remediation Detailed Project Schedule (“Rainbow
Schedule”). The Parties agree to attempt expedltlously to resolve dlsagreements
concermng 1mplementat10n of the Remedlal Action informally with DTSC. To
further facilitate coordination among the governmental entities, DOI and DTSC

entered into a Memorandum of Understanding concerning Coordinétion in
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Overseeing Impiementation of Groundwater Response Actions at the Topock Site
(“DOV/DTSC MOU”).

K.  Based on the information presently available to DOI, DOI believes
that the Work will be properly and promptly conducted by Settling Defendant if
conducted in accordance with the requirements of this Consent Decree and its
appendices. |

L.  Solely for the purposes of Sectlon 113() of CERCLA 42 US.C.

§ 9613(]) the Remedial Action set forth in the ROD and the Work to be performed
by Settling Defendant shall constitute a response action tgken or ordered by the

President for which judicial review shall be limited to the administrative record.

M. PG&E contends that the Compressor Station is an operational facility
necessary for approximately 36% of PG&E’s normal delivery of natural gas to
Northern and Central California to millions of people, and is regulated by the -
California Public Utilities Commission and the U.S. Department of Transportation.
Based on the information presently available to DOI, DOI believes that Settling
Defendant may continue its normal operations at the Compressor Station while .
performing the Work pursuant to this Consent Decree without posing an
unacceptable risk to human health or the environment due to exposure to Waste
Materials or interfering with or adversely affecting the implementation, integrity,
or protectiveness of the Remedial Action.

N. . The Parties recognize, and the Court by entering this Consent Decree
finds, that this Consent Decree has been negotiated by the Parties in good faith and
implementation of this Consent Decree will expedite the cleanup of the Site and
will avoid prolonged and complicated litigation between the Parties, and that this
Consent Decree is fair, reasonable, and in the public interest. | |

| NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
IL. JURISDICTION |

1. This Court has jurisdiction over the subject matter of this action
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pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and

9613(b). This Court also has personal jurisdiction over Settling Defendant. Solely -|

for the purposes of this Consent Decree and the underlying complaint, Settling
Defendant waives all objections and defenses that it may have to jurisdiction of the
Court or to venue in this District. Settling Defendant shall not challenge the terms
of this Consent Decree or this Court’s jurisdiction to enter and enforce this Consent
Decree. '
| III. PARTIES BOUND

2. This Consent Decree appl.ies to and is binding upon the United States
and upon Settling Defendant and its successors and assigns. Any change in /
ownership or corporate status of Settling Defendant including, but not limited to,
any transfer of assets or real or personal property, shall in no way alter Settling
Defendant’s respon51b111t1es under this Consent Decree.

3. Settling Defendant shall provide a copy of this Consent Decree to

each contractor hired to perform the Work required by this Consent Decree and to

each person representing Settling Defendant with respect to the Site or the Work,

‘and shall condition all contracts entered into hereunder upon performance of the

Work in conformity with the terms of this Consent Decree. Settling Defendant or
its contractors shall. provide written notice of rhe Consent Decree to all
_subcontractors hired to perform any portion of the Work required by this Consent
Decree. Settling Defendant shall nonetheless be responsible for ensuring that its
contractors and subcontractors perform the Work in ‘acco'rdance with the terms of
this Consent Decree. With regard to the activities undertaken pursuént to this
Consent Decree, each contractor and subcontractor shall be deemed to be in a
contractual relationship with Settling Defendant within the‘meaning of Section
107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3). | |
| IV. DEFINITIONS

4, Unless otherwise expressly provided in this Consent Decree, terms
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used in this Consent Decree that are defined in -CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned to them in CERCLA
or in such regulations. Whenever terms listed below are used in this Consent |
Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply solely for purposes of this Consent Decree:

“CACA” shall mean the Corrective Action Consent Agreement entered into
between Settling Defendant and DTSC with respect to the Compressor Station, on
February 26, 1996. o o |

' “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq.
| “Consent Agreement” shall mean the Administrative Consent Agreement
between Settling Defendant and the Federal Agenciés entered 1n July, 2005, and
any amendments thereto. | |

“Consent Decree” or “Decree” shall meah this Consent Decree and all
appendices attached hereto (listed in Section XXVIII); In the event of conflict
between this Consent Decree and any appendix, this Consent Docree shall control.

“Day” shall mean a calendar day unless expressly stated to be a working
day. The term “working day” shall mean a day other than a Saturday, Sunday, or
federal holiday. In computing any period of time under this Consent Decree,
where the last day would fall on a Saturday, Sunday, or federal hohday, the perlod
shall run until the close of business of the next workmg day.

“Effective Date” shall be the date upon which this Consent Decree is entered
by the Court as recorded on the Court docket, or, if the Court instead issues an
order approving the Consent Decree, the date such order is recorded on the Court
docket.

“DOI” shall mean the United States Department of the Interior and aﬁy
successor departments or agencies of the United States.

“DTSC” shall mean the California Department of Toxic Substances Control
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ahd ari)I/ successor departments or agencies of the State. |

“Federal Agencies” shall mean the United States Department of the Interior,
Bureau of Land Manégement, United States Fish and Wildlife Servicé, and Bureau
of Reclamation. - | /’

| “Institutional Controls” shall mean federal, étate, or local laws, regulations,
ordinances, zoning restrictions, l}and use 'manaéement plans, or other governmental
controls or notices th‘at: (a) limit land, water, and/or resource use to minimize the \
poténtial for human exposure to Waste Materials at the Site; (b) limit land, water,
and/or resource use to implement, ensure non-intefference with, or ensure the
protectiveness of the Remedial Action; and/or (c) provide information intended to
modify or guide human behavior at the Site. |

~ “Interest” shall mean interest at the rate specified for interest on investments
of the Hazardous Sﬁbstance Superfund established by 26 US.C. § 9507,
compounélé(’i annually on October 1 of each year, in accordance with 42 U.S.C.
§ 9607(a). The applicable rate of interest shall be the rate in effect at the time the
interest accrues. The rate of interest is subject to change on October 1 of each
year. , ’
“National Contingency Plan” or “NCP” shall mean tﬁe National Oil and
Hazardous Substances Pollutioh Contingency Plan promulgated pﬁrsuant to
Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and
any amendments thereto. | ' )

" “Operation and Maintenance” or “O&M?” shall mean all activities required
to rhaintain the effectiveness of the Remedial Action as required under the
Opération and Maintenance Plan apprbved or developed by DOI pursuant to
Section VI (Performanée of the Work by Settling Defendant) and the SOW.

~ “Paragraph” shall mean a portion of this Consent Decree identified byan
Arabic numeral or an upper or lower case letter.

“Parties” shall mean the United States and Settling Defendant.

g
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“Performance Standards” shall mean the cleanup standards and other
measures of achievement of the goals of the Remedial Action, includ_ing Remedial
Action Objectives set forth in Section IL.H. of the ROD, attainment of ARARs, and
any modified standards established pursuant to this Consent Decree.’ ‘ |

“Plaintiff” shall mean the United States. |

“Rainbow Schedule” shall mean the Topock Remediation Detailed Project
Schedule for investigation and remedial activitieé at the Site.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.
§8§ 6901, et seq. (also known as the Resource Conservation and Recovéry Act).

“Record of Decision” or “ROD” shall mean the Record of Deéisibn relating
to the Site issued by DOI on January 20, 2011, and all attachments thereto. The
ROD is attached as Appendix A. |

| “Remedial Action” shall mean all activities Settling Defendant is réquired
to perform under the Consent Decree to implement the ROD, in accordance with
the SOW, the final Remedial Design énd Remedial Action Work Plans, and other
plans approved by DOI, including implementation of Institutional Confrols, until
the Performance Standards are met, and excluding performance of the Remedial
Design, O&M, and the activities required under Section XXV (Retention of
Records). | |

“Remedial Action Work Plan” shall mean the document developed pursuant
to Paragraph 13 and approved by DOI, and any modiﬁcations thereto.

“Remedial Design” shall mean those activities to be undertaken by Settling
Defendant to develop the final pians aﬁd specifications for the Remedial Action
pursuant to the Remedial Design Work Plan.

“Remedial Design Work Plan” shall mean the final document developed |
pursuant to Paragraph 12 and approved by DOI, and any modiﬁcations thereto.

“Response Costs” shall mean all costs, including, but not limited to, di}ect

and indirect costs, that the Federal Agencies and Department of Justice incur in

9
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reviewing or developing plans, reports, and other deliverables submitted pursuant

to this Consent Decree or the Consent Agreement, in overseeing implementation of

the Work, or otherwise implementing, overseeing, or enforcing this Consent:

Decree or the Consent Agreement, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to
Paragraph 10 (Notice to Successors-in-Title), Sections VII (Rémédy Review),

IX (Access and Institutional Controls) (including, bilt not limited to, the cost of
attorney. time aﬁd any monies paid to secure access and/or to secure, implement,
monitor, maintain, or enforce Institutional Controls including, but not limited to,
the amount of just compensation), XV (Emergency\-Response), Paragraph 49

(Funding for Work Takeover), and Section XXIX (Corrimunity Relations).

“Section” shall mean a portion of this Consent Decree identified by a Roman

numeral.

“Seiected Remedy” shall mean the remedial acti(;n alternative selected in the

ROD. .. ) "
“Settling Defendant” shall mean Pacific Gas & Electric Company.

“Site” shall mean the area subject to, or necessary to implement ;:he,'
Remédial. Action, depicted generally on the map attached as Appendix B. |

“State” shall mean the State of California. -

“Statement of Work” or “SOW” shall meén the statement of work for
implemenfatibn of the Remedial Design, Remedial Action and O&M at the Site, as
set forth in Appendix C to this Consent\Decree and any modifications made in
accordance with this Consent Decree.

“Supervising Contractor” shall mean the pvrincipal contractor retained by
Settling Defendant to supervise and direct the implementation of the Work under |
this Consent Decree. | |

“Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a

security intere;st in, or where used as a noun, a sale, assignment, conveyance, or

10
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other disposition of any interest by operation of léw or otherwise.

“United States” shall mean the United States of America and each
department, agency and instruméntality of the United States.

“Waste Material” shall mean: (1) any “hazardous substance” under Section
101(14) of CERCLA, 42US.C. § 9601(14_); (2) any pollutant or contaminant
under Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste”
under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27); and (4) any “hazardous
waste” under California Health and Safety Code Section 25117.

“Work” shall mean all activities and obligations Settling Defendant is
required to perform under this Consent Decree, except the activities required under
Section XXV (Retention of Records). |

V. GENERAL PROVISIONS |

5. Objectives of the Parties. The objectives of the Parties in entering

into this Consent Decree are to protect public health or welfare or the environment |
by the design and implementation of the Remedial Action at the Site by Settling '
Defendant, to pay Response Coéts of the Plaihtiff, and to resolve tfle claims of the
Federal Agencies against Settling Defendant as provided in this Consent Decree.
Upon Court approval of this Consent Decree, the Federal Agencies agree that all
activities required under the Consent Agreement with respect to addressing
contaminated groundwater have been performed to the Federal Agencies’
satisfaction. Settling Defendant shall continue fo comply with the terms of the
Consent Agreement in undertaking response actions other than the Remedial
Action. |

6. Commitments by Settling Defendant. Settling Defendant shall

finance and perform the Work in accordance with this Consent Decree, the ROD,
the SOW, and all work plans and other plaﬁs, standards, specifications, and
schedules set forth in this Consent Decree or develoj)ed by Settling Defendant and
approved by DOI pursuant to this Consent Decree. Settling Defendant shall pay

11
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the United States for Response Costs as provided in this Consent Decree.

7. Compliance With Applica_ble Law. All activities undertaken by
Settling Defendant pursuant to th1s Consent Decree shall be performed in
accordance with the réquirements of all tapplicable federal and state laws and
regulations. Settling Defendant must also comply with all applicable or relevant
and appropriate requirements of all federal and state environmental laws as set
forth in the ROD and the SOW.. The activities conducted pursuant to this Consent
Decree, if approved by DOI, shall be deemed to be consistent with the NCP.

8. Intentionally blank. : T -

9.  Permits. | , .
a. ' Asprovided in_Section 121(e) of CERCLA, 42 US.C.
§ 9621(e), and Section 300.400(e) of the NCP, no permit shall be required for}any
portion of the Work condueted entirely on—site. Where any portion of the Work

that is not on-site requires a federal or state permit or approval, Settling Defendant
shall submit timely and complete applications and take all other actions neee'ssary »
to obta1n all such permits or approvals. ]

b.  Settling Defendant may seek relief under the provisions of

Section XVIII (Force MaJeure) for any delay in the performance of the Work

resulting from a failure to obtain, or a delay in obtaining, any permit or approval

‘referenced in Paragraph 9.a and'required for the Work, provided that it has

submitted timely and complete epplications and taken all_other actions necessary to
obtain all such permits or approvals. | |

c. = This Consent Decree is not, and shall no/t'be construedto be, a
perm1t 1ssued pursuant to any federal or state statute or regulatlon

10. Notice to Successors-in-Title and Transfers of Real Property

a. For any real property owned or controlled by Settling
Defendant located af the Site, Setthng Defendant shall, within 30 days after the

Effective Date, submit to DOI for review and approval a proposed notice to be

12
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filed with the appropriate land records office that provides a description of the real
property and provides notice to all successors-in-title that the real property is iiart )
of the Site, that DOI has selected a remedy for the Site, and that Setiling Defendant
has entered into a Consent Decree réquiring implementation of the Selecteq
Remedy. The notice also shall describe the land use restrictions, if any, established
pursuant to Paragraphs 27.b and 28.b. Such notice(s) shall identify the United
States District Court in which the Consent Decree was filed, the name and civil
action number of this case, and the date the Consent Decree was entered by the .,
Court.v Settling Defendant shall record the notice(s) within thirty days of DOI’s
approval of the notice(s). Settling Defendant shall provide DOI with a certified
copy of the recorded notice(s) within ten days of recording such notice(s). '

b.  Settling Defendant shall, at least 60 days prior td any Transfer .
of any real property located at the Site, give written notice: (i) to the transferee
regarding the Consent Decree and any Institutional Controls(.reg'arding the real
property; and (ii) to DOI and the State regarding the proposed Traﬁsfer, including
the name and address of the transferee and the date on which the transferee was
notified c;f the Consent Decree and any Institutional Controls. |

c. Settling Defendant may Transfer any real property located at
the Site only if Settling Defendant has obtained an agreement from the transferee,
enforceable by Settling Defendant and the United States, to allow access and
restrict land/watér use,' pursuant to Paragraphs 28.a and 28.b, and DOLhas
approved the agrcemént in writing. | If, after a Transfer of the real property, the
transferee fails to comply with the agreefnent provided for in this Paragraph 10.c,
Settling Defendant shall take all reasonable steps to obtain the transferee”g | |
compliance with such agreement. The United States may seek the transferee’s
compliancé with the agreement and/or assist Settling Defendant in obtaiining
compliance with the agréement; Settling Defendant shall reimburse the United

N

States under Section XVI (Payments for Response Costs), for all costs incurred,

13
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direct or indirect, by the United States regarding obtaining compliance with such
agreement, including, but not limifed to, the cost of attorney time.

d. Inthe event of any Transfer of real property located at the Site,
unless the United States otherwise consents ih writing, Settliﬁg Defendant shall
continue to /comply with. its obligations under the Consent Decree, including, but
not limited to, its obligation to provide and/or secure access, to implement,
maintain, monitor, and report on Institutional Controls, and to abide by.such
Institutional Controls. \ |

VI. PERFORMANCE OF THE WORK BY SETfLING DEFENDANT

11.  Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling Defendant
pursuant to Sections VI (Perfc;rmance of the Work by Settling Defendant), VII |
(Remedy Review), VIII (Quality Assurance, Sampling and Data Analyéis), IX
(Access and Institutional Controls), and XV (Erhergency Response) shall be under
the direction and supervisior‘i of the Supervising Contractor, the selection of which
shall be subject to disapproval by DOL. Within thirty days after the lodging of this
Consent Decree, Settling Defendént shall notify DOI in writing of the name, title,

-and qualifications of any contractor proposed to be the Supervising Contractor.

With respect to any contractor proposed to be Supervising Contractor, Settling
Defendant shall demonstrate that the proposed contractor has a quality assurance -
system that complies with ANSI/ASQC E4-1994, “Specifications and Guidelines
for Quality.Systems for Environméntal Data Collection and Environmental
Techhology Programs” (American National Standard, January 5, 1995), by
submitting a copy of ‘;hé pfoposed contractor’s Quality Management Plan
(“QMP”). The QMP should be prepared in accordaﬁcé with “EPA Requirements
for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001,
reissued May‘2006) or equivalent documentation as determined by DOL DOI will

issue a notice of disapproval or an authorization to proceed regarding hiring of the

14
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proﬁosed contractor. If at any time thereafter, Settling Defendant proposes to

change a Supervising Contraétor, Settling Defendant shall give such notice to DOI
and must obtain an authorizatiori to proceed from DOI before the new Supervising
Contractor performs, directs, or supervisés any Work under this Consent Decree.

b.  If DOI disapproves a proposed Supervising Contractor, DOI
will notify Settling Defendant in writing. Settling Defendant silall submit to DOI a
list of contractors, including the qualifications of each contractor, who would be
acceptable to Settling Defendant within 30 days of receipt of DOI’s disapproval of
the contractor previously proposed. DOI will provide written notice of the names
(‘)‘f any contractor(s) that it disapproves and an authorization to proceed with
respect to any of the other contractors. Settling Defendant may select any
contractor from that list that is not-disapproved and shall notify DOI of the name of
the contractor selected within thirty days of DOI’s authorization to proceed.

c. If DOI fails to provide written notice of its authorization to
proceed or disapproval as provided in this Paragraph and this failure prevents
Settling Defendant from meeting one or more deadlines in a plan approved by DOI
pursuant to this Consent Decree, Settling Defendant may seek relief under Section
5(VIII (Force Majeure). \ |

12. Remedial Deéigg.

a. On May 2, 2011, Settling Defendant submitted to DOI and
DTSCa draft work plan for the design of the Remedial Action at the Site. Within
45 days after Settling Defendant’s receipt of DTSC and DOI’s direction to finalize
the Remedial Design Work Plan, Settling Defendant shall submit the Remedial
Design Work Plan tb DOI and DTSC. The Remedial Design Work Plan shall

provide the framework and process for the design of the Selected Remedy set forth
in the ROD, in accordance with the SOW, and for achievement of the Performance -
Standards and other requirements set forth in the ROD, this Consent Decree, -
and/or the SOW. Upon its approval by DOI, theRemedial Design Work Plan shall

15
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be incorporated into and enforceable under this Consent Decree.

b.  The Remedial Design Work Plan sﬁall include plans and
schedules for implementatibn of all remedial design and pre-design tasks identiﬁéd
in the SOW, including but not limited to plans and schedules for the completion. of:-
(1) design criteria and assumptions and conceptual treatmént schemes; and (2) a
Constniction Quality Assurance Plan. . _}

c. Upon approval of the Remedial Design Work Plan by DO,
aﬁefa reasonable opportunity for review and comment by the State, Settling |
Defendant shall implement the Remedial Design Work Plan. Settling Defendant
shall submit to DOI and the State all plans, reports, an‘d\ other deliverables required
under the approved Remedial Design Work Plan in accordance with the approved ‘
schedule for review and approval pursuant to Section XI (DOI Approva‘l of Plans
and Other Submissions). Unless otherwise directed by DOI, and after coordination
with DTSC as specified in the DOI/DTSC MOU, Settling Defendant shall not |
commence furfher Remedial Design activities at the Site prior to approval of the
Remedial Design Work Plan. |

&. -~ The preliminéry design submission shall include, at a
minimum, the; follow{ng: (1) design baéis and deéign criteria report(s); (2) results
of treatability studies, if épplicable; (3) results of pre-design work; (4) project
delivery‘ strafegy; (5) preliminary plans, draWings, sketches, and schematics; (6)

preliminary list and anticipated format of required specifications in outline form;

and (7) preliminary construction schedule.

€. The intermediate design submission shall be a continuation and
expansion of the preliminary design, to include (1) revised design basis and design
criteria report(s); (2) intermediate drawings and specification; (3) intermediate cost
estimates; (4) a draft construction schedule; and (5) geotechnical analysis
(appendix). | | |

f Thé, pre-final/final design submission shall include, at a

16




£ S VS B S |

O 00 3 O W

10
11
12
13
14

15

16
17
18
19
20
21
22
23

24

25
26
27
28

minimum, the foilowing: (1) pre-final/final Drawings 'énd Specifications including
complete speciﬁéationé, complete drawings, and schematics; (2) Operation and
Maintenance Plan and suppoft appendices; (3) final design basis and design criteria
report(s); (4) Construction Quality ‘Assura,nce Project Plan (“CQAPP’?);'(S) Field
Sampling Plan (directed at measuring progress towards meeting Performance
Standards), including a Groundwater Monitoring Plan; (6) Contingency Plan; (7)
IM-3 Decommissioning Plan; (8) pre-final/final remedial action cost estimate; and
(9) pre-final construction schedule. The CQAPP, which shall detail the approach
to quality assurance during construction activities at the Site, shéll specify a Quality
assurance official, independent of the Supervising Contractor, to conduct a quality -
assurance program during the construction phase of the project.

13. Remedial Action.

a. Concurrently with the submittal of the pre-final/final design
package, Se&ling Defendant shall submit to DOI and the State a work plan for the
performance of the Remedial Action at the Site (“Remedial Action Work Plan”).
The Remedial Action Work Plan shall provide for construction and
implementation of the remedy set forth in the ROD and achievement of the
Performance Standards, in accordance with this Consent Decree, the ROD, the
SOW, and the design plans and specifications developed in accordance with the
Remedial Design Work Plan and approved by DOI. Upon its approval by DOI and
DTSC, the Remedial Action Work Plan shall be incorporated into and enforceable
under this Consent Decree. At the same time as it suBmits the Remedial Action
Work Plan, Settling Defendant shall submit to DOI and the State a Health and
Safety Plan for field activities required by the Remedial Action Work Plan which -
conforms to the applicéble Occupational Safety and Health Administration and
DOI requfrements including, but not limited to, 29 C.F.R. § 1910.120.

b.  The Remedial Action Work Plan shall include the following:

(1) schedule fof completion of the Remedial Action; (2) t\nethbd for selection of the
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contractor; (3) schedule for developing and submitting other required Remedial
Action plans; (4) sampling and monitoring during construction; (5)\methodology '
for implementing the Operation and Maintenance Plan (including Conﬁngency
Plan); (6) methodology for _irhplementing the Contingéncy Plan; (7) Final |
Construction Quality Assurance Plan; (8) Site Management Plan; (9) IM-3
Decommissioning Plan; (10) Protocol for documentlng ARARs Compliance; (11)
Project Management Plan; (12) Habitat Restoration Plan; and (13) procedures and

plans for the decontamination of equlpment and the d1sposal of contaminated

| materials. The Remedial Action Work Plan also shall include the methodology for

overseeing and implementing the Construction Quality Assurance Plan and a

schedule for implementing all Remedial Action tasks identified in the final design

submission and shall identify the initial formulation of Setﬂing Defendant’s

Remedial Action project team.

| c. Upon approval of the Remedial Action Work Plan by DOI,
after a reasonable opportunity for review and.comment by the State, éettling
Defendant shall implement the- activities required under the Remedial Action Work
Plan. }Sett~1ing Defendant shall submit to DOI and the State all reports and other
deliverables required under the approved Remedial Action Work Plan in
accordance with the approved schedule for review and approval pursuant to
Section XI (DOI Ap;iroval of Plans and Other Submissions). Unless otherwise
directed by DOI, and after coordination with DTSC as specified in the DOI/DTSC
MOU, Settling Defendant shall not commence physical Remedial Acﬁon activities -
at the Site pﬁor to approval of the Remedial Action Work Plan.

14. - Achievement of Performance Standards. Settling Defendant shall

continue to implemeut the Remedial Action, including any required O&M, until
the Performance Standards are achieved. In the event the Performance Standards -
are modified pursuant to CERCLA § 121(d)(4), Settling Defendant shall continue

to implement Remedial Action until such modified Performance Standards are
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achieved. |
15. Modification of SOW or Related Work Plans.

a. If DOI determines that it is necessary to modify the work
specified in the SOW and/or work plans developed pursuant to the SOW to achieve
and maintain the Performance Standards or to carry out and maintain the
effectiveness of the Remedial Action, and such modification is consistent with the
scope of the remedy set forth in the ROD, then, after a reasonable opportunity for
review and comment by the State and coordination with DTSC as specified.in the
DOI/DTSC MOU, DOI may issue such modification in writing and shall notify

Settling Defendant of such modification. For the purposes of this Paragraph and

Paragraph 51 (Completion of the Work) only, the “scope of the remedy set forth in
the ROD” means all measures needed to attain Remedial Action Objectives, as
described in Sections ILH. and ILL. of the ROD. If Settling Defendant objects to
the modification it may, within 30 days after DOI’s notification, seek dispute
resolution under Paragraph 67 (Record Review). |

b. The SOW and/or related work plans shall be modified: (1) in
accordance with the modification issued by DOL or (ii) if Settling Defendant .
invokes dispute resolution, in accordance with the final resolution of the dispute.
The modification shall be incorporated into and enforceable under this Consent |
Decree, and Settling Defendant shall implement all work required by such .
modification. Settling Defendant shall incorporate the modification into the
Remedial Design or Remedial Action Work Plan under Paragraph 12 or 13, as
appropriate. |

| c.  Nothing in this Paragraph shall be construed to limit DOI’s

authority\ to require performance of further response actions as otilerwise provided
in this Consent Decree. |

16. Nothing in this Consent Decree, the SOW, or the Remedial

Design or Remedial Action Work Plans constitutes a warranty or representation of
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any kind by Plaintiff that compliance with the work requirements set forth in the
SOW and the Work Plans will achieve the Performance Standards
17. Off-Site Shipment of Waste Material.

a. - Settling Defendant may ship Waste Material associated with the
irnplementation of the Selected Remedy from the Site to an off-Site facility only if
it demonstrates to DOI’s satisfaction, prior to the first shipment, and annually
thereafter, that EPA has determined that the proposed receiving facility is
operating in compliance with 42 U.S.C. § 9621(d)(3) an(i 40 C.F.R. § 300.440. In
the event Settling Defendant knows or has reason to know that the receiving
facility no ionger meets the acceptability criteria established by 40 CF R §
300.440(b), as determined by EPA, Settling Defendant shall inform DOI and shall
propose an alternate receiving facility prior to any subsequent shipments. In the
event Settling Defendant proposes an alternate receiving facility for any reason,
Settling Defendant shall satisfy the requirements of this Paragraph with respect to
any such proposed alternate receiving facility.

~b. - Settling Defendant may ship Waste Material associated with -
implementation of the Selected Remedy from the Site to an out-of-state waste
management facility only if it provides written notice to the appropriate State
environmental official in the receiving facility’s State and to the DOI Project
Manager. Settling Defendant shall provide such notice prior to the first shipment
of Waste Material, and shall comply_with State law with regard to providing any
further notifications. This notice requirement shall not apply to any off-Site
shipments when the total qﬁantity of all such shipments will not exceed ten cubic
yards. The written notice shall include the following information: (i) the name and
location of the receiving faoility; (ii) the type and quantity of Waste Material to be
shipped; (iii) the schedule for the shipment(s); and (iv) the method of
transportation. Settling Defendant also shall notify the State environmental official

referenced above and the DOI Project Manager of any major changes in the
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shipment plan, such as a decision to ship the Waste Material to a different out-of-
state facility. | \
VII. REMEDY REVIEW
18. Périodic Review. Settling Defendant shall conduct any studies and

investigations that DOI requests in order to permit DOI to conduct reviews of

whether the Remedial Action is protective of human health and the environment at

|| least every five years as requlred by Section 121(c) of CERCLA, 42 U.S.C.

§ 9621(c), and any apphcable regulations.
19. DOI Selection of Further Response Actions. If DOI determines, at

any time, that the Remedial Action is not protective of human health and the
environment, DOI may select further response actions for the Site in accordance
with the requirements of CERCLA and the NCP. |

20.  Opportunity To Comment. Settling Defendant and, if required by
Sections 113(k)(2) or 117 of CERCLA, 42 U.S.C. § 9613(k)(2) or 9617, the public,

will be provided with an opportunity to comment on any further response actions

proposed by DOI as a result of the review conducted pﬁrsuant to Section 121(c) of
CERCLA and to submit written comments for the.record during the comment
period. . _

21. | Settling Defendant’s Obligation To Perform Further Response

Actions. If DOI selects further response actions addressing groundwater
contamination at the Site, DOI may require Settling Defendant to perform such
further response actions. Settling Defendant may invoke the procedurés set forth
in Section XIX (Dispute Resolution) to dispute (a) DOI’s determination that the
Remedial Action is not protective of human health and the environment, or (b)
DOY’s selection of the further response actions. Disputes pertaining to‘whether the
Remedial Action is protective or to DOI’s selection of further response actions
shall be resolved pufsuant to Paragraph 67 (Record Review).

22.  Submission of Plans. If Settling Defendant is required to perform |
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further response actions pursuant to Paragraph 21, Settling Defendant shall submit
a plan for such reSp\onse action to DOI for_approval inaccordance with the - |
procedures of Section VI (Perfofmance of the Work by Settling Defendant); o
Settling Defendant shall implement the approved plan in accordance with this
Consent Decree.
VIII. QUALITY ASSURANCE, SAMPLING AND DATA ANALYSIS
23. Oualltv Assurance.

a. Settling Defendant shall use quality assurance, quallty control
and cham of custody procedures for all samples in accordance with “EPA
Requlrements for Quality Assurance Project Plans (QA/RS)” (EPA/240/B-01/003,
March 2001, reissued May 2006), “Guidance for Quality Assurance Project Plans
(QA/G-5)” (EPA/240/R—02/OO9 December 2002), and subsequent amendments to
such guidelines upon notification by DOI to Settling Defendant of such
amendment. Amended guldelmes shall apply only to procedures conducted after
such notification. T o ‘

b.  Prior to the commencement of any sampling and analysis
activities under lthis.Consent Decree, Settling Defendant shall submit to DOI for
approval, after a reasonable opportunity for review and comment by the State, a
Quality Assurance Project Plan (“QAPP”) that is consistent with the SOW, the
NCP and applicable guidance documents. If relevant to the proceeding, the Parties
agree that validated sampling.data generated in accordance with the QAPP(s) and |

reviewed and approved by DOI shall be admissible as evidence, without objection,

in any proceeding under this Consent Decree. Settling Defendant shall ensure that

DOI personnel and its authorized representatives are allowed accéss at reasonable
times to all laboratories (so long as the laboratories remain in business) utilized by
Settling Defendant in implementing this Consent Decree. In addition, Settling -
Defendant shall ensure that such laboratories shall analyze all samples submitted

by DOI o.r its contractor(s) pursuant to the QAPP for quality assurance monitoring.
/ i
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Settling Defendant shall ensure that the laboratories it utilizes for the analysis of
samples taken pursuant to this Consent Decree perform all analyses according to
accepted EPA methods. Settling Defendant shall ensure that all laboratories it uses
for analysis of samples taken pursuant to this Consent Decree pafticipate in an
EPA-equivalent QA/QC program. Settliﬂg Defendant shall use only laboratories
that have a documented Quality System which complies with AN S'I/ASQC E4-
1994, “Specifications and Guidelines for Qﬁality Systems for Environmental Data
Collection and Env1ronmenta1 Technology Programs” (American Nétional
Standard, January 5 1995), and “EPA Requlrements for Quality Management
Plans (QA/R-2)” (EPA/240/B-01/002, March 2001, relssued May 2006) or
equivalent documentation as determined by DOI. DOI may consider laboratorles
accredited under the National Environmental Laboratory Accreditation Program ,
(“NELAP”) or the State of California Environmental Laboratory Accréditation 7
Program (“ELAP”) as meeting the Quality System requirements. Settling

Defendant shall ensure that all field methodologies utilized in collecﬁng samples

for subsequent analysis pursuant to this Consent Decree are conducted in

accordance with the procedures set forth in the QAPP approved by DOL.

24.  Upon request, Settling Defendant shall allow split or duplicate
samples to be taken by DOI or its authorized representatives. Settling Defendant
shall notify DOI not less thén 28 days in advance of any sample collection activity
unless shorter notice is agreed to by DOIL. In addition, DOI shall have the right to |
take aﬁy addi’tioﬁal samples that DOI deems necessary. Upon request, DOI shall
allow Settling Defendant to take split or duplicate samplés of any samples it takes
as part of Plaintiff’s oversight of Settling Defendant’s implementation of the Work.

25.  Settling Defendant shall submit to DOI one electronic cppy (in PDF)
of the Level 1 results of all sampling and/or tests or other data obtained or
generated by or on behalf of Settling Defendant with respect to the Site and/or the

implementation of this Consent Decree unless DOI agrees otherwise. Hard copies
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of the Level 1 data package will be provided to DOI upon request.

26. Notwithstanding any provision of this Consent Decree, the United
States retains all of its information gathering and inspection authorities and rights,
ineluding enforcement actions related thereto, under CERCLA, RCRA, and any
other applicable statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS '
~ 27. ( If the Site, or any other real property where access or land/water use
restrictions are needed, is owned or controlled by Settling Defendant:

a. Settling Defendant shall, commencing on the date of lodging of
the Consent Decree, provide the United States and its representatives, contractors,
and subcontractors, with access at all reasonable times to the Site, or such other |
real property, to conduct any activity regarding the Consent Decree 1nclud1ng, but
not limited to the following activities:

(1) Monitoring the Work;

(2) Verifying any data or information submitted to the-
United States;

(3) Conducting investigations regarding contamination at or
near the Site; \

4 Obtaining samples;

(5) Asseséing the need for, planning, or implementing
additional responee actions at or near the Site; -

(6) Assessing implementation of quality'assurance and
quality control practices as defined in the approved
Quality Assurance Project Plans;

@) Implementlng the Work pursuant to the cond1t1ons set
forth in Paragraph 83 (Work Takeover);

- (8) Inspecting and copying records, operating logs, contracts, .

or other documents maintained or generated by Settling
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Defendant or their agents, consistent with Section'XXIV
(Access to Information); | _

(9) Assessing Settling Defendant’s compliance with the -
Consent Deeree;

(10) Determining whether the Site or other real property is
being used in a manner that is prohibited or restri.cted, or
that may need to be prohibited or restricted under the
Consent Decree; and | |

(11) Implementing, monitoring, maintaining, reporting on,
and enforcing any Institutional Controls. |

| b. commehcin‘g on the date of lodging of the Consent Decree,
Settling Defendant shall not use the Site, or such other real property, in any manner
that DOI determines will pose an unacceptable risk to human health or to the
environment due to exposure to Waste Materials or interfere with or adversely
affect the implementation, integrity, or protecti'venessv of the Remedial Actien.

28. Ifthe Site, or any other real property where access and/or land/water
use restrictions are needed, is owned or controlled by persons other than any
Settling Defendant, if requested by DOI, Settling Defendant shall use best efforts
to secure from such persons: ‘ |

a. an agreement to provide access thereto for the United States and
Settling Defendant, and their representatives, contractors and subcontractors, to
conduct any activity regarding the Consent Decree including, but not limited to,
the activities listed in Paragraph 27.a;

b.  an agreement, enforceable by Settling Defendant and the United/
States, to refrain from using the Site, or such other real property, in any manner
that DOI determines wili pose an unacceptable risk to hﬁman health or to the
environment due to exposure to Waste Materials of interfere with or adversely

affect the implementation, integrity, or protectiveness of the Remedial Action. The
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agreement shall include, but not be limited to, the land/watef use restrictions
required pursuant to Paragraph 27b. ' ‘ |

29.  For purposes of Paragraph 28, “best efforts” includes the
payment of feasenable sums of money to obtain access or an agreernent to restrict
land/water use. If, within 90 days of DOI’s request for such an agreement, Settling
Defendant has not obtained agreernents to provide access and/or restrict land/water
use, as required by Paragraph 28, Settling Defendant shall promptly notify the
United States in writing, and shall include in that notification a summary of the
steps that Settling Defendant has taken to attempt to comply with Paragraph 28.
The United States may, as it-deems appropriate, assist Settling Defendant in
obtaining access.0r agreements_to restrict land/water use. Settling Defendant shall
reimburse the United States under Section XVI (Payrnents for Response Costs), for
all costs incurred, dire_ct or indirect, by the United States in obtaining such access
or agreements to restrict land/water use, including, but not.lirnited to, the cost of
attorney time and any sums of money paid by the United States to obtain access or
an agreement to restrict land/water use. Settling Defendant may invoke the
procedures set forth in Section XIX (Dispute Resolution) to dispute DOI’S or
DOJ’s costs incurred in obtaining such access or agreements to restrict land/water
use. | ‘ | '

30. IfDOI determines that Institutional Controls in the form of federal,
state or local laws, regulations, ordinances, zoning restrictions, or other
governmental controls are needed, Settling Defendant shall _cooperatevwith DOTI’s
efforts to secure and ensure compliance with such governmental controls.

31. Notwithstanding any provision of the Consent Decree, the United ’
States retains all of its access authorities and rights, as well as all of its rights to .
require Institutional Controls, including enforcement authorities related thereto,
under CERCLA, RCRA, and any other applicable statute or regulations. |

X. REPORTING REQUIREMENTS ‘ \

AN
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32. In addition to any other requirement of this Consent Decree, Settling

Defendant shall submit to DOI and the State one electronic copy of written

| monthly progress reports during remedy construction that: (a) describe the actions

which have been taken toward achieving compliance with this Consent Decree
during the previous month; (b) include a summary of available results of sampling

and tests and all other data received or generated by Settling Defendant or its

contractors or agents in the previous month; (c) describe all actions, including, but

not limited to, data collection and implementation of work plans, which are
scheduled for the next Six weeks and provide other information relating to the
progress of construction, including, but not limited to, critical path diagrams,land
Gantt charts; (d) include information regarding percentage of completion,
unresolved delays encountered or anticipated that may affect the future schedule
for implementation of the Work, and a description of efforts made té mitigate those
delays or anticipated delays; (e) include any modifications to the work plans or
other schedules that Settling Defendant have proposed to DOI or that have been
approved by DOI; and (f) if requested by DOI to assist in community involvement
activities (as provided in Section XXIX Community Relations), describe all
activities undertaken in support of the Community Involvement Plé.n during the
previous month and those to be undertaken in the next six weeks. Hard copies will
be provi&ed to DOI upon request. Settling Defendant shall submit these progress
reports to DOI and the State by the tenth day of every month following the logiging |
of this Consent Decree until DOI notifies Settling Defendant pursuaht to

Paragraph 51.b of Section XIV (Certification of Completion). If requested by

DO], Settling Defendant shall also provide briefings for DOI to discuss the

progress of the Work.
33.  Settling Defendant shall notify,DOI of any change in the schedule
described in the monthly progress report for the performance of any activity,

including, but not limited to, data collection and implementation of work plans, no
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later than seven days prior to the performance of the activity, or as otherwise
agreed to by Settling Defendant and DOI.
34.  Upon the occurrence of any event during performance of the

Work that Setthng Defendant is required to report pursuant to Section 103(a) and
(f) of CERCLA, 42 U.S.C. § 9603(a), (f), or Section 304(a) of the Emergency
Planning and‘Communify Right-to-know Act (“EPCRA”), 42 U.S.C. § 11004(a),
Settling Defendant shall within 24 hours of the onset of such event orally notify the
DOI Project Manéger or one of the Bureaﬁ (BLM, FWS, or BOR) Project
Managers (in the event of the unavailability of the DOI Project Manager). These
reporting requirements are in addition to the reportmg requlred by CERCLA
Section 103 or EPCRA Section 304. ‘ 7

35.. Within 30 days of the onset of such an event, Settling Defendant shall
furnish to DOI a written .report, 'signed by S.ettling Defendant’s Project Manager,
setting forth the events that occurred and the measures taken, and to be taken, in
response thereto. Within 45 days of the conclusion of such an event, Settling
Defendant shall submit a report setting fbrth all actions taken in response thereto.

36.  Settling Defendant shall submit hard copies of draft documents as
requested by DOI and a minimum of five (5) hard copies of all final plans, reports,.
data, and other deliverables required by the SOW, the Remedial Design ’W(Srk
Plan, the Remedial Action Work Plan, or any other approved plans to DOI in
accordance with the schedules set forth in such plans. Settling Defendant shall
submit in electronic form all or any portion of any dehverables Setthng Defendant
is requlred to submit pursuant to the provisions of this Consent Decree.
_ 37.  All'deliverables.submitted by Settling Defendant to DOI which
purport to document Settling Defendant’s compliance with the terms of this
Consent Decree shall .be signed by an authorized representative of Settling |
Defendant. | |

XI. DOI APPROVAL OF PLANS, REPORTS, AND OTHER
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DELIVERABLES

38. Initial Submissions.

a.  After review of any plan, report, or other delivérable that is
required to be submitted for approval pursuant to this Consent Decree, DOI, after
reasonable opportunity for review and comment by the State and after coordination-
with DTSC as specified in the DOI/DTSC MOU, shall: (i) approve, in whole or in
part, the submission; (ii) approve the submission upon épeciﬁed conditions; (iii)
disapprove, in whole or in part, the submission; or (iv) any combination of the
foregoing. ‘
~b.  DOI, after coordination with DTSC as specified in the
DOI/DTSC MOU, also may modify the initial submission to cure deficiencies in
the submission if: (i) DOI determines that disapproving the submissioh and
awaiting a resubmission would cause substantial disruption to the Work; or (ii)
previous submission(s) have been disappfoved due to material defects and the
deficiencies in the initial submission under consideration indicate a bad faith lack
of effort to submit an acceptable plan, report, or deliverable.

39. Resubmissions. Upon receipt of a notice of disapproval under

Paragraph 38.a.(iii) or (iv), or if required by a notice of approval upon specified
conditions under Paragraph 38.a.(ii), Séttling Defendant shall, Within 60 days or
such longer time as specified by DOI in such notice, correct the deficiencies and
resubmit the plan, report, or other deliverable for approval. After review of the:
resubmitted plan, report, or other deliverable, and after coordination with DTSC as
specified in the DO/DTSC MOU, DOI may: () approve, in whole or in part, the
resubmission; (b) approve the resubmission upon specified conditions; (¢) modify
the resubmission; (d) disapprove, in whole or in part, the resubmission, requiring
Settling Defendant to correct the deficiencies; or (e)'any,corhbination of the
foregoing. o

40. Material Defects. If a resubmitted plan, report, or other deliverable
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contains a material defect, and the plan, report, or other deliverable is disapproved
or modified by DOI under Pafagreph 38.b.(ii) or 39 due to such material defect,
then the material defect shall constitute a lack of compliance for purposes of
Paragraph 70. The provisions of Section XIX (Dispute Resolution) and

Section XX (S;cipulated Penalties) shall govern the accrual and paymerit of any
stipulated penalties regarding Settling Defendant’s submissions under this Section.

41. Approval and Imnlementation.

a.  Atsuch time as DOI provides its final comments on a plan,
report, or other deliverable subject to an enforceable deadline under this Conéent
Decree, and after coordination with DTSC as specified in the DOI/DTSC MOU,
DOI shall direct Settling Defendant to finalize the document in conformance with
the comments and submit the document for approval by issuing a notification to
pfoceed referencing this paragraph of the Consent Decree. Once DOI issues this
notification to proceed, such notification shall trigger the time period established in
Section XX (Stipuiated Penalties) for submittal of the final document. Should
DTSC or DOI require additional changes to a plan, report-or other deliverable o
under this Consent Decree after a notification to proceed is issued by DO, Settling

Defendant may request that the time period for submittal of the final document be

‘renewed or extended. DOI will, in coordination with DTSC, approve such request

if, in DOI’s opinion renewing or extending‘the applicable time period is warranted.
Any agreement or refusal By DOI to renew, toll, or extend the applicable time
period shall be provided to Settling Defendant in writing, and may be appealed by
Settling Defendant pursuant to Section XIX (Dispute Resolution).

| b. Upon approval, approval upon conditions, or modification by
DOI under Paragraph 38 or 39, of any plan, report, or other deliverable, or any
portion fhereof: (a). such plan, report, or other deliverable, of portion thereof, shall
be incorporated into and enforceable under this Consent Decree; and (b) Settling

Defendant shall take any action required by such plan, report, or other deliverable,
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or portion thereof, subject only to its right"to invoke the Dispute Resolution
procedures set forth in Section XIX (Dispute Resolution) with respect to the
modifications or conditions made by DOI. The implementation of any
non-deficient portion of a plan, report, or other deliverable submitted or
resubmitted under Paragraph 38 or 39 shall not relieve Settling Defendant of any
liability for stipulated penalties under Section XX (Stipulated Penalties).
XII. PROJECT MANAGERS

42.  Within 20 days of lodging this Consent Decree, Settling Defendant
and DOI will notify each other, in writing, of the name, address, and telephone
number of their respective designated Proj éct Managers and Alternate Project
Managers. DOI’s Alternate Project Manager shall be a designated Bureau Project
Manager. If a Project Managef or Alternate Project Manager initially designated is
changed, the ideﬁtity of the successor will be given to the other Parties at least five
working days before the change occurs, unless impracticable, but in no event later
than the actual day the change is made. Settling Defendant’s Project Manager
shall be subject to disépproval by DOI and shall have the technical expertise
sufficient td adequately oversee all aspects of the Work. Settling Defendant’s
Project Manager shall not be an attorney for any Settling Defendant in this matter.
He or she may assign other representatives, including other contractors, to serve as
a Site representative for oversight of performance of daily operations during
remedial activities.

43. Plaintiff may designate other representatives, including, but not
limited to, DOI employees, and federal contractors and consultants, to observe and

monitor the progress of any activity undertaken pursuant to this Consent Decree.

DOP’s Project Manager or designated Bureau Project Manager shall have the

authority lawfully vested in a Remedial -Project Manager (RPM) and an On-Scene
Coordinator (OSC) by the NCP, 40 C.F.R. Part 300. DOI’s Proje‘ct‘ Manager or
Alternate Project Manager shall have authority, consistent with the NCP, to halt
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any Work required by this Consent Decree and to take any necessary response
action when he or she determines that conditions at the Site constitute an :
emergency situation or may present an immediate threat to public health or welfare
or the environment due to release or threatened release of Waste Material. DOI’s
Project Manager will use best efforts to coordinate with DTSC, prior to halting any
Work. ' ) |

44. DOI’s Project Manager and Settling Defendant’s Project Manager will

maintain communication in person or by phone, at a' minimum, on a monthly basis.
" XIII. PERFORMANCE GUARANTEE
45. Inorderto ensure the full and final completion of the Work, Settling
Defendant shall establish and maintain a performance guarantee, initially in the
afnount of $1 84;000,000 (hereinafter “Estimated Cost of the Work™). The
performance guarantee, which must be satisfactory in form and substance to DOI,

shall Be in the form of one or more of the following mechanisms (provided that, if

Settling Defendant intends to use multiple mechanisms, such multiple mechanisms-

in combination shall be limited to surety bonds guaranteeing payment letters of

~ - v
.
A

credit, trust funds, and i 1nsurance pohcles)
a. A surety bond unconditionally guaranteeing payment and/or _
performance of the Work that is issued by a surety company among those listed as

acceptable sureties on federal bonds as set forth in Circular 570 of the U.S.

‘Department of the Treasury;

b.  One or more irrevocable letters of credit, payable to or at the
direction of DOI that is issued by one or more’ ﬁnanc1al 1nst1tut10n(s) (1) that has
the authorlty to issue letters of credit and (i1) whose letter-of-credit operations are
regulated and examined by a federal or state agency;

- C. A trust fund established for the beneﬁt of DOI that is
administered by a trustee (i) that has the authority to act as a trustee and (ii) whose

trust operations are regulated and examlned by a federal or state agency,
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d.. A policy of insurance that (i) provides DOI with.acceptable
rights as a beneficiary thereof; and (ii) is issued by an insurance carrier (a) that has
the authority to issue insurance policies in the applicable jurisdiction(s) and (b)
whose insurance operations are regulated and exaﬁined by a federal or state
agency; | .
e A demonstration by Settling Defendant that Settling Defendant
meets the financial test criteria of 40 C.F.R. § 264.143(1), or the financial test .
criteria the State of California ha§ been aﬁthoﬁzed to implement consistent with 40
C.F.R. § 264.149 with respect to the Estimated Cost of the Work (plus the
amount(s) of any other federal or any state environmental obligations financially.
assured through the use of a financial test or guarantee), provided that all other
requirements of 40 C.F.R. § 264.143(f) or the financial test criteria fhe State of
California has been \authorized to implement consistent with 40 C.F.R. §264.149,
as applicable, are met to DOI’s satisfaction; or |

| f. A written guarantee to fund or perform the Work executed in’

favor of DOI by one or more of the following: (i)‘ a direct"or indirect parent
company of a Settling Defehdant, or (ii) a company that has a “substantial business
relationéhip” (as defined in 40 C.F.R. § 264.141(h)) with at least one Settling -
Defendant; provided, ho;véver, that any company providing such a guarantee must |
demonstrate to the satisfaction of DOI that it satisfies the financial test and
reporting requirerﬁents for owners and operators set forth in subparagraphs (1)
through (8) of 40 C.F.R. § 264.143(f), or the financial test criteria the State of
California has been authorized to implement consistent with 40 C.F.R. § 264.149
with respect to the Estimated Cost of the Work (plus the amount(s) of any other.
federal or any state environmental obligations financially assured through the use
of a financial test or guafantee) that it proposes to guarantee hereunder.

46.  Settling Defendant has selected, and DOI has found satisfactory, as an

initial performance guarantee the financial test pursuant to Paragraph 45.¢, in the
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form attached hereto as Appendix D and approved by DTSC under California
regulations in the an10unt of $198,000,000. DOI has determined that the California
mecheniéms under which Settling Defendant has implemented the performance
guarantee, including but not limited to the financial test chosen herein, are at least
equivalent to the financial mechanisms speciﬁed in this Section XIII, and that 40
C.F.R. § 264.149 has been satisfied. _

47. 1If, at any time after the Effective Date and before issuance of the |
Certification of Completion of the Work pursuant to Paragraph 5_1,\Settling |
Defendant provides a performance guarantee for completion of the Work by means
of a demonstration or guarantee pursuant te Paragfaph 45.e or 45.1, Settling
Defendant shall also comply with the other relevant requirements of 40 C.F.R.

§ 264.143(f), or equivalent requirements of the State of CalifomiaArelating to these,
mechanisms unless othemise provided in this Consent Decree, including but not
limited to: (a) the initial submission of reqnired financial reports and statements
from the relevant enﬁty’s chief financial ofﬁcer (“CFO”) and independent certified
public accountant (“CPA”), in the form prescribed by EPA in its fmanmal test
sample CFO letters and CPA reports available at: v ‘
http.//Www.epa.gov/comphance/resources/pohcles/‘cleanup/superﬁ.md/fa-test-
samples.pdf ; (b) the annual re-submission of such reports and statements within 90
days after the close of each such entity’s fiscal year; and (e) the prompt notification
of DOI after each such entity determines that it no lenger satisfies the financial test
requirements set forth at 40 C.F.R. § 264.143(f)(1), or equivalent regulations of

the State of California and in any event within 90 days after the close of any fiscal

'year in which such entity no longer satisfies such financial test requirements. For

purposes of the performance guarantee mechanisrns specified in this Section XIII,
references in 40 C.F.R. Part 264, Subpart H, to “closure,” “post-closure and
pluggmg and abandonment” shall be deemed to include the Work; the terms

99 <&

“current closure cost estimate,” “current post-closure cost estimate,” and “current
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plugging and-abandonment cost estimate” shall be deemed to include the Estimated
Cost of the Work; the terms “owner” and “operator” shall be deemed to refer to
Settlihg Defendant; and the terms “facility” and “hazardous waste facility” shall be
deemed to include the Site. ‘ | \

48. In the event that DOI determines at any time that a performance
@arantee provided by Settling Defendant pursuant to this Section is inadequate or
otherwise no longer satisfies the req'uirements set forth in this Section, whether due
to an increase in the estimated cost of completing the Work or for any other reason,
or in the event that Settling Defendant becomes awa;re of information indicating
that a performance guarantee provided pursuant to this Séction is inadequate or
otherwise no longer satisfies the requirements.set forth in this Section, whether due
to an increase in the estimated cost of completing the Work or for any other reason,
Settling Defendant, within 60 days of receipt of notice of DOI’s determination or,
as the case may be, within 60 days of Settling Defendant becoming aware of such
information, shall obtain and present to DOI for approval, in coordination w1th
DTSC, a proposal for a revised or alternative form of performance guarantee listed
in Paragraph 45 that satisfies all reqﬁi_rements set forth iﬁ this Sectidn XIII; |
provided, however, that if Settling Defendant carinot obtain such revised or
alternative form of performance guarantee within such 60-day period, and provided
further that Settling Defendant shall have commenced to obtain such revised or
alternative form of performance guarantee within such 60-day period, and
thereafter diligently proceeds to obtain the sanie, DOI shall extend such period for
such time as‘is reasonably nece’ssary}for Settling Defendant in the exercise _of due
diligence to obtain such revised or alternative form of performance guarantee, such

additional period not to exceed 60 days. On day 30, Settlihg Defendant shall

provide to DOI a status report on its efforts to obtain the revised or alternative form

of guarantee. In seeking approval for a revised or alternative form of performance

guarantee, Settling Defendant shall follow the procedures set forth in
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Paragraph 50.b.(2). Settling Defendant’s inability to post a performance guarantee
for completion of the Work shall in no Way‘ excuse performance of any other |
reduirements of this Consent Decree, including, without limitation; the obligation
of Settling Defendant to complete the Work in strict accordance with the terms of
this Consent Decree. DOI shall coordinate with DTSC before requiring any
alternative form of performance guarantee and shall take into consideration any
amount provided by Séttling Defendant under the CACA in establishing the |
amount of any alternative forin of performance guarantee.

- 49. Funding for Work Takeover. The commencement of any Work

Takeover pursuant to Paragraph 83 shall trigger DOI’s right to receive the benefit
of aﬂy performance guarantee(s) provided pursuant to Paragraphs 45.a, 45.b, 45.c,
‘45.d, or 45.1, and at éuch time DOI shall have immediate access to resources
gﬁaranteéd under any such performance guarantee(s), whether in cash or in kind,
as needed to continue and complete the Work assumed by DOI under the Work
Takeover. Upon the commencement of any Work Takeover, if (a) for any reason
DOI is unable to promptly secure the resources guaranteed under any such
performance guarantee(s), whether in cash or in kind, necessary to continue and
complete the Work assumed by DOI under the Work "/Fakeaver, or (b) in the event
that the performance guarantee involves a demonstration of satisfaction of the |

financial test criteria pursuant to Paragraph 45.e or Paragraph 45.f.'(ii), Settling

'Defendant (or in the case of Paragraph 45.£.(ii), the guarantor) shall immediately

upon written demand from DOI deposit into a special account as DOI may specify,

'in immediately available funds and without setoff, counterclaim, or condition of

any kind, a cash amount up to but not éxceeding the estimated cost of completing
the Work as of such date, as determined by DOL. DOI shall coordinate with DTSC
prior to any Work TakeoVer and on the use of such funds, using the process
established in the DOI/DTSC MOU, to ensure that avaﬂable resources in the

amount provided by Settling Defendant under this Section XIII are adequate to
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complete implementation of the Selected Remedy. In addition, if at any time DOI
is notified by the issuer of a performance guarantee that such issuer intends to
cancel the performance guarantee mechanism it has issued, then, unless Settling
Defendant provide a substitute performance guarantee mechanism in accordance
with this Section XIII no later than 30 days prior to the impending cancellation

date, DOI shall be entitled (as of and after the date that is 30 days prior to the

‘impending cancellation) to draw fulyly'on the funds guaranteed under the then-

existing performance guarantee, after coordination with DTSC. All DOI Work
Takeover costs not reimbursed under this Paragraph shall be reimbursed under
Section XVI (Payments for Response Costs).

- 50. Modification of Amount and/or Form of Perfermance Guarantee.

a. Reduction of Amount of Performance Guarantee. If Settling

Defendant believes that the estimated cost of completing the Work has diminished
below the amount set forth in Paragraph 45, Settling Defendant may, on any
anniversary of the Effective Date, or at an}; other time agreed to by the Parties,
petition DOI in writing to-request a reduction in the amount of the performance
guarantee provided pursﬁant to this Section so that the amount of the performance
guarantee is equal to the estimated cosf of completing the Work.- Settling/
Defendant shall submit a written proposal for such reduction to DOI that shall
specify, at a minimum, the estimated cost of completing the Work and the basis
upon which such cost was calculated. In seeking approval for a reduction in the
amount of the performance guarantee, Settling Defendant shall follow the
procedures set forth in Paragraph 50.b.(2) for requestmg a revised or alternative
form of performance guarantee, except as specifically provided in this Paragraph
50.a. If DOI decides to accept Settling Defendant’s proposal for a reduction in the
amount of the performance guarantee, either to the amount set forth in Settling
Defendant’s written proposal or to some other amount as s'eleéfed by DOI, DOI

will notify the petitioning Settling Defendant of such decision in writing within 60
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days. Upon DOI’s acceptance of a reduction in the amount of the performance
guarantee, the Estimated Cost of the Work shall be deemed to be the estimated cost.
of completing the Work set forth in DOI’s written decision. After receiving DOI’s
written decision, Setthng Defendant may reduce the amount of the performance
guarantee in accordance with and to the extent permitted by such written
acceptance and shall submit copies of all executed and/or otherwise finalized
instruments or other documents required in order to make the selected performance
guarantee(s) legally binding in accordance with Paragraph 50.b.(2). In the event of -
a dispute, Settling Defendant may reduce the amount of the performance guarantee
required hereunder only in accordance with a final administrative or judicial
decision resolving such dispute pursuant to Section XIX (Dispute Resolution). No
change to the form or terms of any performance guarantee provided under this
Section, other than a reduction in amount, i.s authorized except as provided in
Paragraphs 48 or 50.b. |

b. Change of Form of Performance Guarantee.

(1) If, after the Effective Date, Settling Defendant desires to
change the form or terms of any performance guarantee provided pursuant to tnis
Section, Settling Defendant may, onb any anniversary of the Effective Date, or at
any other time agreed to by the Parties, petition DOI in writing to request a change
in the form or terms of the performance guarantee provided hereunder. The
submission of such proposed revised or alternative performance guarantee shall be
as provided in Paragraph 50.b.(2). Any decision made by DOI on a petition
submitted under this Paragraph shall be made in DOI’s sole and unreviewable-
discretion, and such decision shall not be subject to challenge by Settling
Defendant pursuant to the dispute resolution provisions of this Consent Decree or
in any other forum. _ |

(2)  Settling Defendant shall submit a written proposal for a

revised or alternative perforrnance guarantee to DOI which shall specify, at a
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minirrium, the estimated cost of completing the Work, the basis upon which such
cost was calculated, and the proposed revised performance guarantee, including all
proposed instruments or other documents required in order to make the proposed
performance guarantee legally binding. The proposed revised or alternative
performance guarantee must satisfy all requirements set forth or incorporated by -
reference in this Section. Settling Defendant shall submit such proposed revised or
alternative performance guarantee to the DOI Project Manager in accordance with
Section XXVI (Notices and Submissions). DOI will notify Settling Defendant in
writing of its decision to accept or.reject a revised or alternative performance
guarantee submitted pursuant to this Paragraph. Within 60 days after receiving a
written decision approving the proposed revised or alternative performance |

guarantee, Settling Defendant shall execute and/or otherwise finalize all

‘instruments or other documents required in order to make the selected performance

guarantee legally binding in a form substantially identical to the documents
submitted to DOI as part of the proposal, and such performance guarantee shall
thereupon be fully effective. Settling Defendant shall submit copies of all executed

and/or otherwise finalized instruments or other documents required in order to

‘make the selected performance guarantee legally binding to the DOI Project -

Manager within 60 days of receiving a written decision approving the proposed
revised or alternative performance guarantee in accordance with Section XXVI
(Notices and Submissions) and to the United States and DOI as specified in
Section XXVI. | |

C. Release of Performance Guarantee. Settling Defendant shall not

‘|| release, cancel, or discontinue any performance guarantee provided pursuant to this

Section except as provided in this Paragraph. If Settling Defendant receives
written notice from DOI in accordance with Paragraph 51 that the Work has been
fully and finally completed in accordance with the terms of this Consent Decree, or

if DOI otherwise so notifies Settling Defendant in writing, Settling Defendant may
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thereafter release, cancel, or discontinue the performance guarentee provided
plirsuant to this Se_ction. In the event of a dispute, Settling Defendant may release,
'cancel, or discontinue the performance guarantee required hereunder only in ‘
accordance with a final administrative or judicial decision resolving such dispute
pursuant to Section XIX (Dispute Resolution). |

| XIV. CERTIFICATION OF COMPLETION

- 51. Completion of the Work. |

| a. Within 90 days after Settling Defendant concludes that all

phases of the Work, other than any remaining activities required under Section VII
(Remedy Review), have been fully performed, Settling Deferrdant shall schedule
and conduct a pre-certification inspection to be attended by Settling Defendant and
DOI. After the pre-certiﬁczition inspection, and after consultation With"DTSC,
DOI will issue, at its sole discretion, a notice to proceed with the Construction
Completion Report, and Settling Defendant shall submit a written Construction
Completion Report by a registered professional engineer stating that the Work has
been completed in full satisfaction of the requirements of this Consent Decree, |
consistent with the process set forth in Paragraph 41(a). The report shall contain
the following statement, signed by a responsible corporate official of Settling

Defendant or Settling Defendant’s Project Manager:

I certify under penalty of law that this document and all attachments
were prepared under my direction or supervision in accordance witha
system designed to assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry of the

person or persons who manage the system, or those persons directly
responsible for gathering the information, the information submitted

is, to the best of my knowledge and belief, true, accurate, and’
complete. I am aware that there are significant penalties for

submitting false information, including the possibility of ﬁne and
imprisonment for knowing violations.

If, after review of the written report, DO, after reasonable opportunity for review
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and comment by the State, determines that any portion of the Work has not been
completed in accordance with this Consent Decree, DOI will notify Settling
Defeﬁdant in wriﬁng of the activities that must be undertaken by Settling
Defendant pursuant to this Consent Decree to complete the Work, provided,
however, that DOI may only require Settling Defendant to perform such activities
pursuant to this Paragraph to the extent that such activities are consistent with the
“scope of the remedy set forth in the ROD,” as that term is defined in-
Paragraph 15.a. DOI will set forth in the notice a schedule for performance of such
activities consistent with the Consent Decree and the SOW or require Settling
Defendant to submit a schedule to DOI for epprovel pursuant to Section XI (DOI
Approval of Plans and Other Submissions). Settling Defendant shall perform all
activities described in the notice in accordance with the specifications and
schedules established therein, subject to its right to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolution). |
b.  If DOI concludes, based on the initial or any subsequent request
for Certification of Completion of the Work by Settiing Defendant and after a
reasonable opportunity for review and comment by the State, that the Work has
been performed in accordance with this Consent Decree, DOI will so notify
Settling Defendant in writing. |
XV. EMERGENCY RESPONSE

52. If any action or occurrence during the performance of the Work which
causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare
or the environment, Settling Defendant shall, subject to Paragraph 53, immediately
take all appropriate action to prevent, abate, or minimize such release or threat of
release, and shall immediately notify DOI’s Prejeet Manager, or, if the Project
Manager is unavailable, DOI’s Alternate Project Manager. Settling Defendant

shall take such actions in consultation with DOI’s Project Manager or other
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available éuthorized DOI officer and in accordance with all applicable provisions
of thé Health and Safety Plans, ~the_'Conting._{ency Plans, and any other applicable
plans or documents developed pursuant to the SOW_. In the event that Settling
Defendant fails to take appropriate response action as required by this Se’cﬁon, and
DOI takes such action instead, Settling Defendant shall reimburse DOI all costs of
the response action under Section XVI (Payments for Respohse Costs).

53. Subject to Section XXI (Covenants by I;laintift), nothing in the
preceding Pérégraph or in this Consent Decree shall be deemed to limit any —
authority of thé United States (a) to take all appr(;priate action to pr,ote‘ctvhuman
health and the environment or to prevent, abate, respond to, or minimize an actual
or threatened release of Waste Material on, at, or from the Site, or (b) to direct or
order such action, or seek an ‘order from the -Cdurt, to protect hufnan‘ health and the
environment or to prevent, abate urespond to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site.

- XVI. PAYMENTS FOR RESPONSE COSTS |
54.  Payments by Settling Defendant for Response Costs. Settling "

Defendant shall pay to DOI all Response Costs not inconsistent with the NCP.

a. Billing. Ona peI’IOdlC basis, DOI will send Settling Defendant
a blll requiring payment, with a copy to the United States Department of Justice at
the address listed below in Paragraph 54.b.i (referencing Department of Justice .
Number 90-11-3-07240/4), thaf includes a cost summary, which includes direct
and ind_iréct costs incurred by the Federal Agencies and their contractors and a
DOJ case cost summary. _DOI"shall use its best efforts to submit bills requiring
payment no less often than semi-annually. Failure by DOI to submit semi-annual
bills shall not affect the Fe/deral Agencies’ right to reimbursément under this
Consent Decree. Settling'(Defendant shall rﬁake all payments within 60 days of
Settling Defendant’s receipt of each bill requiring payment, or as.otherwise agreed

in writing by DOI with written confirmation provided to DOJ , except as otherwise
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provided in Paragraph 56, in accordance with Paragraphs 54.b (Payment

Instructions).

A

b.

Pavment Instructlons All payments made to DOI pursuant to

Paragraph 54 shall be made by Settling Defendant in accordance with mstructrons
provided to the Setthng Defendant from the Financial Litigation Unit (“FLU”) of
the United States Attorney’s Office for the Central District of California after the

issuance of a bill requiring payment in accordance with Paragraph 54.a. '

i.

Settling Defendant shall s}e’nd"notiﬁcationlof payment
referencing the amount of payment, the site name, and the time
period for which reimbursement of response costs is being

provided to the following individuals:

Pamela Innis
DOI Remedial Project Manager Office of Environmental

- Policy and Compliance

Department of the Interior
Denver Federal Center

- P.O. Box 25007, MS D108

Denver, CO 80225-0007

Courtney Hoover

Fund Manager, Central Hazardous Materials Fund
Department of the Interior

1849 C Street, N.W., Mail Stop 2342

Washington, D.C. 20240 ' o

Chief
Environmental Enforcement Sectlon

- U.S. Department of Justice

Environment & Natural Resources Division
P.O. Box 7611 ‘
Washington, D.C. 20044-7611

Casey S. Padgett, Esq.
Assistant Solicitor

Office of the Solicitor

1849 C Street, NW, MS 5530
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Washington, D.C. 20240

If needed, Settling Defendant may obtain additional information for transferring
funds pursuant to this Paragraph from the FLU or the United States Department of
Justice, Environmental Enforcement Séction. '

55. Interest. In the event that any payment required by Paragraph 54 is
not made within 60 days of Settling Defendant’s receipt of a bill, or such time as
otherwise agreed by DOI, interest on the unpaid balance shall be paid at the rate
established pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a),
commencing on thé 61st day after réceipt of the bill and accruing through the date
of the payment. | | ; ‘ | |

56. Settling Defendant may contest ény Response Costs billed under
Paragraph 54 if it determines that DOI has made a mathematical error or included a
cost item that is not within the definition of Response Costs, or if it believes DOI
incurred excess costs as a direct result of a DOI action that was inconsistent with a
specific provision or provisions of the NCP. Such objection shall be made in
writing within 45 days of receipt of the bill and must be sent to the United States
pursuant to Section XX VI (Notices and Submissions). Any such objection shall
specifically identify the contested Response Costs and the basis for objection. In
the event of an objection, Settliﬁg Defendant shall pay all uncontested Response
Costs to DOI within 60 days of DOTJ’s issuance of the bill requiring payment, or
such time as otherwise agreéd‘by DOIL. Simultaneously, Settling Defendant shall
establish an interest-bearing escrow account in a federally-insured' bank duly |
chartered in the State of California and remit to that escrow account funds
equivalent to the amount of the contested Responée Costs. Settling Defendant
shall send to DOI, as provided in Section XX VI (Notices and Submissions), a copy
of the transmittal letter and check paying the unconfested Response Costs, and a

copy of the correspondence that establishes and funds the escrow account,

- 4
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including, but not limited to, information containing the identity of the bank and
bank accdunt under which the escrow account is established as well as a bank

statement showing the initial balance of the escrow account. Simultaneously with

‘establishment of the escrow account, Settling Defendant shall initiate the Dispute

Resolution procedures in Section XIX (Dispute Resolution). If the United States
prevails in the dispute, Settling Defendant shall pay the sums due (with accrued
Interest) to DOI within five days of the resolution of the dispute. If Settling
Defendant prevails concerning any aspect of the contested costs, Settling
Defendant shall pay that portion of the costs (plus associated accrued Interest) for
which it did not prevail to DOI within five days of the resolution of the dispute.
Settling Defendant snall be disbursed any balance of the escrow account. All _‘
payments to DOI under this Paragraph shall be made in accordance with Paragraph
58.b (Payment Instructions). The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedures set forth in Section XIX (Dispute
Resolution) shall be the exclusive mechanisms for resolving disputes regarding
Settling Defendant’s obiigation to reimburse the United States for its Response
Costs.
XVII. INDEMNIFICATION AND INSURANCE
57. Settling Defendant’s Indemnification of the United States.

a. The United States does not assume any liability by entering into
this Consent Decree or by virtue of any designation of Set'ding Defendant as DOI’s
authorized representative under Section 104(e) of CERCLA, 42 U.S.C. § 9604(e).
Settling Defendant shall indemnify, save and hold harmless the United States and
its officials, agents, employees, contractors, subcontractors, or fepresentatives for
or from any and all claims or causes of action arising from, or on account of,
negligent or other wrongful acts or omissions of Settling Defendant, its officers,
directors, employees, agents, contractors, subcontractors, and any persons acting

on their behalf or under their control, in carrying out activities pursuant to this
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Consent Decree, including, but not limited to, any claims arising frorﬁ any
designation of Settling Défendaﬁt as DOI’s authorized representative ﬁnder Section
104(e) of CERCLA. Further, Settling Defendant agrees to pay the United States |
all costs it incurs including, but not limited to, attorneys’ fees and other expenses
of litigation and settlement ariSing from, or on account of, claims made against the
United States based on negﬁgeﬁt or other Wrongﬁll acts or omissions of Settling
Defendant, their officers, directc_)rs, einployées,.agents, contractors, subcontractors,
and any persons acting on their behalf or under their control, in carrying oﬁf
activities pursuant to this Consent Decree. The United States shall not be held out
és a party to any contract entered into by or on behalf of Settling Defendant in
carrying out activities pursuant to this Consent Decree. Neither Settling Defendant
nor any such contractor shall be considered an agent of the United States.

b. The United States shall give Settling Defendant notice of any
claim for which the United States plans to seek indemnification pufsuant to
Paragraph 57, and shall consult with Settling Defe_ndant prior to settling such
claim. o

58.  Settling Defendant covenan';s not to sue and agrees not to assert any
claims or causes of action against the United States for damages or reimbursement
or for set-off of any payments made or to be made to the United States, arising
from or on account of any contract, agreement, or arrangement.between Settling
Defendant and any person for pérformance of Work on or relating to the Site,
including, but not limited to, claimé on account of cdnstruction delays. In addition,
Settling Defendant shall indemnify and hold harmless the United States with:
respect to ahy and all claims for damages or réim_bursemént arising from or on
account of any contract, agreement, or arrangement between Settling Defendant |
and any person for performance of Work on or relating to the Site, including, but .
not limited to, claims on account of constrﬁctidn delays.

59.  No later than 15 days before commencing any on-Site Work, Settling
r , © S
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Defendant shall send to DOI a statement of self-ir;surance, following the form
attached hereto as Appendix E, naming the United States as an additional insured
with respect to all liability arising out of all activities performed by or on behalf of
Settling Defendant pursuant to this Consent Decree and providing for commercial
general liability insurance coverage with limits of $5,000,000, for any one —
occurrence, and automobile liability insurance coverage with limits of $1,000,000,
combined single'limit. The scope of the United States’ coverage under PG&E’s
self insurance program, and the process for insurance claims submission and
dispute resolution shall be specified in an Insurance Coverage and Claims Process
Agreement between the Settling Defendant and the United States, attached hereto
as Appendix F. In addition, for the duration of this Consent Decree, Settling
Defendant shall satiSfy, or shall ensure that its contractors or subcontractors satisfy,
all applicable laws and regulations regarding the provision of worker’s
compensation insurance for all persons performing the Work on behalf of Settling

Defendant in furtherance of this Consent Decree. Prior to commencement of the

| Work under this Consent Decree, Settling Defendant shall provide to DOI, for

Settling Defendant’s contractor or subcontractors, certificates of such insurance.
Settling Defendant shall resubmit, for Settling Defendant’s contractor or
subcontractors, such certificates each year on the anniversary of the Effective Date.
If Settling Defendant demonstrates by evidence satisfactory to DOI that any
contractor or subcontractor maintains insurance ecjuivalent to that descriEed above, -
or insurance covering the same risks but in a lesser amount, then, with respect to
that contractor or subcontractor, Settling Defendant need provide only that portion
of the insurance descrlibed above that is not maintained by the contractor or
subcontractor through Settling Defendant’s letter of self-insurance.
XVIII. FORCE MAJEURE
60. “Force majeure,” for purposes of this Consent Decree, is defined as

any event arising from causes beyond the control of Settling Defendant, of any
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entity controlled by Settling Defendant, or of Settlingv Defendant’s contractors, that .
delays or prevents the performance of any obligation under this Consent Decree
despife Settling Defeﬁdant’s bes‘tA efforts to fulfill the obligation. The requirement -
that Settling Defendant exercises “best efforts vto fulfill the obligation” includes
using best efforts to anticipate any potential force maj eure and best efforts to
address the effects of any potential force majeure (1) as it is occurring and (2)
following the ‘potential force majeure such that the delay and any adverse effects of
the delay are minimized to the greatest extent possible. “Force majeure” does not
include financial inability to complefe the >Work or a failure to achieve the
Performance Standards. |

61. If a;ny event occurs or has occurred that may delay the performance of
any 6bligation under this Consent Decree for which Settling Defendant intends or
may intend to assert a claim of force majeure, Settling Defendant shall notify |
orally DOI’s Project Manager or, in his or her absence, DOI’s Alternate Project -
Manager within three working days of when Settling Defendant first knew that the
event might cause a delay. ‘Within seven days thereafter, Settling Defendant shall
provide in writing to DOI an explanatioh and descripti&n of the reasons for the |
delay; the anticipated duration of the delay; all actions taken or to be taken to
prevent or minimizé the delay; a schedule for implementation of any measures to

be taken to prevent or mitigate the delay or the effect of the delay; Settling

Defendant’s rationale for attributing such delay to a force majeure; and a statement

as to whether, in the opinion of Settling Defendant, such event may cause or
contribute to an endangerment to public health or welfare, or the environment.
Settling Defendant shall include with any notice all aVailable documentation
supporting their claim that the delay was attributable to a force majeure. Settling
Defendant shall be deemed to know of any circumstance of which Settling
Defendant, any entity controlled by Settling Defendant, or Settling Defendant’s

contractors knew or should have known. Failure to comply with the above
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requirements regarding an event shall preélude Settling Defendant from asserting

, ariy claim of force majeure regarding that event, provided, however, that if DOI,

despite the late notice, is able to assess to its satisfaction whether the everit is a
force majeure under Paragraph 60 and whether Settling Defendant has exercised its
best efforts under Paragraph 60, DOI may, in its unreviewable discretion, excuse in
writing Settling Defendant’s failure to submit timely notices under this Paragraph.

62. If DOI agrees that the delay or anticipated delay is attributable to a
force majeure, the time for performance of the obligatjoné under this Consent
Decree that are affected by the force majeure will be extended by DOi for such
time és is necessary to complete those obligations. An extension of the time for
performance of the obiigatiOns affected by the force majeure shall not, of itself,
extend the time for -pérformdnce of any other obligation. If DOI does not agree
that the delay or anticipated delay has been or will be caused by a force majeure,
DOI will notify Settling Defendant in writing of its decision. If DOI agrees that
the delay is attributable to a force majeure, DOI will notify Séttljng Defendant in
writing of thlelength of the extension, if any, for performance of the obligations
affected by the force majeure. '

63. If Settling Defendant elects to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Reéolution), it shall do so no later
than 15 days after receipt of DOI’s notice. In any such proceeding, Settling
Defendant shall have the burden of demonstrating by a preponderance of the
evidence that the delay or anticipated delay has been or will be caused by a force
majeure, that the duration of the delay or the extension sought was or will be-
warranted under the circumstances, that best efforts were exercised to avoid and
mitigate the effects of the delay, and that Settling Defendant complied with the
requirements of Paragraphs.60 and 61. If Settling Defendaht carries this burden,
the delay at issue shall be deemed not to-be a violation by Settling Defendant of the
affected obligation of this Consent Decree identified to DOI and the Court.
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XIX. DISPUTE RESOLUTION
64.  Unless otherwise expressly provided for in this Consent Decree, the
di)spute resolution proceduree of this Section shall be the exclusive mechanism to
resolve disputes between the Parties regarding this Consent Decree. However, the
procedures set forth in thls Section shall not apply to actions by the United States
to enforce obligations of Settling Defendant that have not been d1sputed in
accordance with this Section.

65. Any dispute regarding this Consent Decree shall in the first instance
be the subject of informal ,negotiatioﬁs between the parties to the dispute. The
period for informal negotiations shall not exceed %0 days from the time the dispute
arises, except as'modified by written agreement of the parties to the dispute. The
dispute shall be considered to have arisen when one party sends the other party a |

written Notice of Dispute.

a. In the event that the parties cannot resolve a dispute by informal

‘negotiations, then the position advanced by DOI shall be considered bindihg

_unles's, within 15 days after the conclusion of the informal negotiation period,

Settling Defendant and DOI jointly determine to proceed with Alternative Dispute
Resolution; with such mediation to be conducted pursuant to the International
Institute for Conflict Prevention & Resolution Mediation Pfocedure;, or the
Mediation Process Agreement (attached hereto as Appendix G), as may be
modified by agreement of the parties. Within 30 days of the parties’ joint
determination to pfoceed with Alternative Dispute Resolution, the parties shall
select the mediator. If Alternative Dispute Resolution commences, such mediation -
shall be non-binding and shall not last longer than 30 days from the selection of the
mediator unless extended by written agreement be both parties. If the dispute is
resolved at the end of the mediation period, DOI shall provide a written statement
of the joint resolution of the dispute to the Settling Defendant.

b. If agreement is not reached under informal negotiations and
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DOI’s position becomes binding, or if DOI provides a written stateinént of its final
position after mediation, Settling Defendant shall begin to implement the activities
re'quired by the DOI decisioh no later than 30 days after the completion of the
info;tnal negotiations or after receipt of DOI’s final position, unless formal dispute
resolution is invoked. Except as specifically provided in this Section XIX, a
dispute among the Partie.s under this Section shall not be cause for the d'elay'of any'
work.

66. Statements of Position.

a. In the event that the paﬁies cannot reéolve a dispute by informal
negotiations or mediation under the preceding Paragraphs, then the position
advanced by DOI shall be considered binding unless, Withi;fl 30 days after the
conclusion of the informal negotiation period or the Alternative Dispute Resolution
period, Settling Defendant invokes the formal dispute resolution procedures of this
Section by serving on the United States a written Statement of Position on the .
matter in dispute, including, but not limited to, any factual data, analysis or opinion
supporting that position and any supportiﬁg documentation relied upon by Settling
Defendant. The Statement of Position shall specify Settling Defendant’s position

as to whether formal dispute resolution should proceed under Paragraph 67 or

‘Paragraph 68.

b.  Within 15 days after receipt of Settling Defendant’s Statement

of Position, DOI will serve on Settling Defendant its Statement of Position,

including, but not limited to, any factual data, analyé_is, or opinion supporting that
position and all supporting documentation relied upon by DOI. DOI’s Statement
of Position shall include a statement as to whether formal dispute resolution should
proceed under Paragraph 67 or 68. Within 15 days aﬂef recéipt of DOD’s
Statement of Position, Settling Defendant may submit a reply. |

c. If there is disagreement between DOI and Settling Defendant as

to whether dispute resolution should proceed under Paragraph 67 or 68, the parties
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to the dispute shall follow the procedures set forth in the paragraph determined by
DOI to be applicable. However, if.Settling Defendant ultimately appeals to the
Court to resolve the dispute, the Court shall determine which paragraph is

.applicab‘le'in accordance with the standards of applicability set forth in Paragraphs

67and68. . .

67. Record Review. Formal dispute resolution for disputes pertaining to
the selection or adequacy of any response action and all other disputes that are
accorded review on the administrative record under applicable principles of
administrative law shall be conducted pursuant to the procedures set t:orth in this
Paragraph. For purposes of tnis Paragraph, the adequacy of any resnonse action
includes, without limitation the adequacy or appropriateness of plans, procedures
to- 1mplement plans, or any other items requlnng approval by DOI under this
Consent Decree, and the adequacy of the performance of response actlons taken
pursuant to this Consent Decree. Nothlng in this Consent Decree shall be
construed to allow any dlspute by Setthng Defendant regardlng the validity of the
ROD’s provisions.

a. An administrative record of the dispute shall be maintained by

DOI and shall contain all statements of position, including supportlng
documentatlon submltted pursuant to this Section. Where appropnate DOI may
allow submission of supplemental statements of pos1t10n by the partles to the
dispute.

"~ b.  The Director, Office of Environmental Policy and Compliance
(“OEPC”), DO, will issue a final administrative decision resolving the dispute
based on the administrative record described in Paragraph 67.a. This decision shallv
be binding upon Settlin‘g Defendant, subject only to the right to seek judicial |
review pursuant to Paragraphs 67.c and 67.d. v

c. Any administrative decision made by DOI pursuant to

Paragraph67.b. shall be reviewable by this Court, provided that a motion for
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judicial review of the decision is ﬁlad by Settling Defendant with the Court and
served on all Parties within 30 days of receipt of DOI’s decision: The motion shall
include a description of the matter in dispute, the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, within which the dispute
must be resolved to ensure orderly implementation of this Consent Decree. The
United Statés may file a response to Settling Defendant’s motion. Settling
Defendant may' file a reply after receipt of the United States’ response, as currently
authorized by the local rules of the Court. |

d.  In proceedings on any dispute governed by this Paragraph,
Settling Defendant shall have the burden of demonstrating that the decision of the
OEPC Director is arbitrary and capricious or cherwise not in accordance with law.

Judicial review of DOI’s decision shall be on the administrative record compiled

pursuant to Paragraph 67.a.

~ 68. Formal dispute resolution for disputes that neithér pertain to the
selection or adequacy of any response action nor are otherwise accorded review on
the administrative record under aﬁpliaable principles of administrative law, shall be
governed by this Paragraph. |

a. = Following receipt of Settling Defendant’s Statement of Posmon

submltted pursuant to Paragraph 66, the OEPC Director, DOI, will issue a ﬁnal
decision resolving the dispute. The Director’s decision shall be blndlng on Settling
Defendant unless, within 20 days of receipt of the decision, Settling Defendant
files with the Court and serves on the parties a motion for judicial review of the
decision setting forth the matter'in dlspute the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, within which the d1spute
must be resolved to ensure orderly 1mplementat10n of the Consent Decree. The
United States may file a response to Settling Defendant’s motion. i

b.  Notwithstanding Paragraph L (CERCLA Section 113(j) Record
Review of ROD and Work) of Section I (Background), judicial review of any .
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dispute governed by this Paragraph shall be governed by applicable principles of
law. o - | | '

69. The invocation of formal dispute resolution pfocedures under this
Section shall not extend, postpone, or affect in any way any obligation of Settling
Defendant under this Cdnsent Decree, not directly in dispute, unless DOI or the
Court agrees otherwise. Stipulated penalties with respéct to the ‘dispute:d matter
shall c'ontinllle to accrue, except ’as provided in Paragraphs 71 (e) and (), but
péyment shall be stayed pendiﬁg reso'lution“of the dispute as provided in
Paragraj)h 76. Notwithstanding the stay of payment, stipulated penalties shall
accrue from the first day of noncompliance with any applicable provision of this
Consent Decree. II; the event that Settling Defendant does not prevail on the
disputed issue, stipuléted penalties shall be assessed and paid as prox}ided in
Section XX (Stipulated Penalties). ( |
| XX. STIPULATED PENALTIES

70. Settling Defendant shall be liable for stipulated penalties in the
amounts set forth in Paragraph 71 to the United Statés for failure to compiy with
the requirements of.this Consent Decreé specified below, unless excused under
Section XVIII (Force Majeure), or as otherwise provided herein. ““Compliance” by
Settling Defendant shall include completion of all payments and activities required
under this Consent Decree, or éﬁy plan, report, or other deliverable approved under
this Consent Decree, in accordance with all applicable requireinents of law; this
Consent Decree, the SOW, and any plans, reports, or other deliverables approve(i
under this Consent Decree and within the specified time schedules _established by
and approved under this Consent Decree. - | |

-

71.  Stipulated Penalty Amounts.

a. The following stipulated penalties shall accrue per violation per

day for any noncompliance identified in Paragraph 71.b:

Penalty Per Violation Per Day Period of Noncompliance
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$1,000
$2,000
$3,000

b. Compliance Milestones.

1st through 14th day
15th through 30th day
31st day and beyond

Days to Complete
following Notification
issued pursuant to

Paragraph 41

(1) Final Remedial Design Work Plan (45 days)

(2) Final Remedial Design

(60 days)

(3) Final Remedial Action Work Plan (60 days)

(4) Three to Five Compliance Milestones

established in Remedial Action

Work Plan Schedule

(Specified in RA Work Plan)

(5) Construction Completion Report (90 days)

c.  The following stipulated penalties shall accrue pér violation per

day for any noncompliance identified in 71.d.:

Penalty Per Violation Per Day

$500
$1,000

d.  Payment of Response Costs

Period of Noncompliance

1% through 30™ day
31% day and beyond

(60 days after receipt of bill) .

© €. Stipulated penalties under Péragraphs 71(a) and (b) and 72 shall

not accrue, as provided in this Paragraph, if a court of competent jurisdiction

orders Settling Defendant not to perform activities that are also required by the

|| Selected Remedy at the Site. Settling Defendant shall notify DOI of such an order

within 5 days of Settling Defendant’s receipt of the order. If DOI agrees with

Settling Defendant that the order prohibits Settling Defendant from performingl

activities required by the Selected Remedy, the Parties shall expeditiously seek
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relief from this Court, or take such other aetion as the Parties, individually or
collectively, deem appropriate. In the event that DOI disagrees with Settling
Defendant’s interpretation of such order, DOI will so inform Settling Defendant in
Writing. In the event Settling Defendant dis‘putes DOTI’s determination, such
d1spute shall be initiated and resolved in accordance with Paragraph 68 of this
Consent Decree. Notwithstanding Paragraph 73, st1pulated penalties related to -
matters directly affected by such a dispute shall not begin to accrue until the
completion of the dispute resolution process under Paragraph 68, and the stipulated
penalﬁes shall not be imposed if Settling Defendant’s assertion of eourt direction
not to perform activities is determined to be reasonable by the OEPC Drrector or
the Court, as applicable. o

f. In the event DOI and DTSC provide conflicting or inconsistent
direction to Settling Defendant with regard to milestones identified in Paragraph
71(b), and Settling Defenda_ntlidentiﬁes such conflicts or inconsistencies pursuant
to Paragraph II1.C. of the DOI/DTSC MOU, stipulated penalties associated with
any such milestone shall not accrue until either (i) the completion of the dispute
resolution process established in Section III of the DOI/DTSC MOU, or (ii) the
completion of the dispute resolution process under Paragraph 68 of the Consent
Decree if Settling Defendant invokes such pro;/ision whichevér is later.

- 72. In the event that DOI assumes performance of a portion or all of the
Work pursuant to Paragraph 83 (Work Takeover), Setthng Defendant shall be
liable for a stlpulated penalty in the amount of $1,000, OOO provided that such
penalty shall accrue if DOI assumes performance of the Work, but such penalty is
not payable until completlon of the dispute resolution process provided for in
Paragraph 68 of the Consent Decree or until a final order is issued by‘a court of
competent jurisdictien. In any such proceeding, Settling Defendant may raise
conflicting direction provided by DOI and DTSC that was not resolved and which
made it impracticable for Settling Defendant to comply with both, as grounds for ‘
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contesting imposition of the stipulated penalty, ‘and_the stipulated penalty shall not
be imposed if Settling Defendant’s asseftion of conflicting direction is determined
to be reasonable by the OEPC Director or the court, as applicable. Stipulated
penalties under this Paragraph are in addition to the remedies available under
Paragraphs 49 (Funding for Work Takeover) and 83 (Work Takeover).

73.  All penalties shall begin to accrue on the day after the complete
performance is due or the day a violation occurs, and shall continue to accrue
through the final day of the correction of the noncompliance or completion of the
activity. However, stipulated penalties shall not accrue: (a) with respect to a
deficient submission under Section XI (DOI Approval of Plans and Other
Submissions), during the period, if any, beginning on the 31st day-after DOI’s
receipt of such submission until the date that DOI notifies Settling Defendant of
any deficiency; (b) with respect to a decision by the OEPC Directér under
Paragraph 67.b or 68.a of Section XIX (Dispute Resolution), during the period, if
any, beginning on the 21st day after the date that Settling Defendant’s reply to
DOI’s Statement of Position is received until the date that the Director issues a
final decision regarding such dispute; or (c) with respéct to jﬁdicial review by this
Court of any dispute under Section XIX (Dispute Resolution), 'durihg the period, if
any, beginning on the 31st day after the Court’s receipt of the final submission
regarding the diépute until the date that the Court issues a final decision regarding
such dispute. Nothing in this Consent Decree shall prevent the simultaneous
accrual of separate penalties for separate violations of fhis Consent Decree.

74.  Following DOI’s determination that Settling Defendant has failed to
comply with a requirement of this Consent Decree, DOI may give Settling
Defendant written notification of the same and describe the noncompliance. DOI
may send Settling Defendant a written demand for the payrhent of the penalties.
Stipulated penalties shall accrue as provided in the preceding Paragraph regardiess

of whether DOI has notified Settling Defendant of a violation, except with respect
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|| to violations associated with submissions of a document identified in Paragraph

71.b which is deficient. In such case, no stipulated penalties shall accrue until a
notice of deficiency is prov1ded by DOL. .

75.  All penalties accruing under this Section shall be due and payable to
DOI within 30 days of Settling Defendant’s receipt from DOI of a demand for
payment of the penalties, unless Settling Defendant invokes the Dispute Resolution
procedures under Section XIX (Dispute Resolution) within the 30-day period. All
payments to DOI under this Section shall indicate that the payment is for stipulated
penalties, and shall be made‘inl accqrdance with Paragraphs 54 (Payment (
Instructions).

76.  Penalties shall continue to abcnie as provided in Paragraph 73 during
any dispute resolution»period, but need not be paid until the following:

a. - Ifthe dispute is resolved by agreement of the Parties or by a

decision of DOI that is not appealed to this Cqurt,,accrued penalties determined to

be owed shall be paid to DOI within 15 days of the agreement or the receipt of

.DOTI’s decision or order;

b. If the dispute is appealed to this Court and the United States
prevails in whole or in part, Seftling Defendant shall pay all accrued penalties
determined by the Court to be owed to DOI within 60 days of receipt of the
Court’s decision or order, except as provided in Paragraph 76.c;

c. If the District Court’s_ decision is appealed by any Party,
Settiing Defendant shall pay all accruéd penalties determined by the District Court
to be owed to DOI into an intereét-bearing escrow'account within 60 days of

receipt of the Court’s decision or order. Penaltles shall be paid into thls account as

‘they contlnue to accrue, at least every 60 days. Within 15 days of receipt of the

final appellate court decision, the escrow agent shall pay the balance of the account
to DOI or to Settling Defendant to the extent that they prevail.
77.. If Settling Defendant fails to pay stipulated penaltles when due,
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Settling Defendant shall pay Interest on the unpaid stipulated penalties as follows:
(a) if Settling Defendant has timély invoked dispute resolution such thét\the
obligation to pay stipulated penalties has been stayed pending the outcome of
dispute resolution, Interest shall accrue.from the date stipulated penalties are due
pursuant to Paragraph 76 until the date of payment; and (b) if Settling Defendant
fails to timely invoke dispute resolution, Interest shall accrue from the date of
demand under Paragraph 75 until the date of payment. If Settling Defendant fails
to pay stipulated penalties and Interest when due, the United States may institute |
proceedings to colléct the penaltiés and Interest. ‘

78. The payment of penalties and Interest, if any, shall not alter in any
way Settling Defendant’s obligation to complete ;:he performance of the Work
required under this Consent Decree. -

79. Nothing in this Consent Decree shall be construed as prohibiting,
altering, or in any way limiting the ability of the United States to seek any other
remedies or sanctions available by virtue of Settling Defendant’s violation of this
Consent Decree or of the statutes and regulations upon which kit is based, including,
but not limited to, penalties pursuant to Section 122(/) of CERCLA, 42 U.S.C. '
§ 9622(0), provided, however, that the United States.shall not seek civil penalties
pursuant to Section 122(/) of CERCLA for any violétioh for which a stipulated
penalty is coliécted pursuant to this Consent Decree.

80. Notwithstanding any other provision of this Section, the United States

méy, in its unreviewable discretion, waive any portion of stipulated penalties that

| have accrued pursuant to this Consent Decree.

XXI. COVENANTS BY FEDERAL AGENCIES
81. Covenants for Settling Defendant by the Federal Agencies. In

consideration of the actions that will be performed and the payments that will be
made by Settling Defendant under this Consent Decree, and except as specifically

provided in Paragraph 82 of this Section, the Federal Agencies covenant not to sue
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or to take administrative action against Settling Defendant pursuant to Sections 106
and 107(a) E)f CERCLA for the Work and Response Costs. These covenants shall
take effect on the Effective Date. These covenants are conditioned upon the
satisfactory performancé by Settling Defendant of its oBligations under this
Consent Decree. These covenants extend only to Settling Defendant and do not
extend to any other person. | | '

82.  General Reservations of Rights. The United States reserves, and this -

Consent Decree is without prejudice to, all rights against Settling Defendant with
respect to all matters not expressly included within Plaintiff’s covenant.- |
thw,ithstanding any other provision of this Consent Decree, the United States
reserves all rights against Settling Defendant with respect to:

a. claims based on a failure by Settling Defendant to meet a-
requirement of this Consent Decree; '

b: liability arising from the past, present, or future disposal,
release, or threat of release of Waste Material outside of the Site;

| c. liability based on the ownership or o\peration of the Site or any

portion thereof by Settling Defendant when such 6wnership or operation
commences after signature of this Consent Decree;

o d liability based on Settling Defendant’s transportation,
treatl(hent, storage, or disposal, or the arrangement for the transportation, treatment,
storage, or disposal of Waste Material at or in connection with the Site, other than
as provided in the ROD, the Work, or otherwise ordered by DOI after signature of
this Consent Decree; ) o |

e.  liability for damages for injury to, destru;:tion of, or loss of
nafural resources, and for the costs of any natural resource damage assessments;
f. criminal liability; -

g.  liability for violations of federal or state law wﬁich occur

during or after impléméntétion of the Work;
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h. liability, prior to achievement of Performance Standards in
accordance with Paragraph 14, for additional response actions that DOI determines |
are necessary to achieve and maintain Performance Standards or to carry out and
maintain the effectiveness of the remedy set forth in the ROD, but that cannot be
required pursuant to Paragraph 15 (Modiﬁcatio‘n of SOW or Related Work Plans);

i. liability for additional operable units at the Site or the final
response action; ,

j.. liability for costs that the United States will incur regarding the
Site but which are not within the definition éf Response Costs;

k. , liability for costs incurred or to be incurred by United States’
agencies, other than the Federal Agencies, regarding the Site.

83. | Work Takeover. i
a. In the event DOI determines that Settling Defendént (1) has

ceased implementation of any portion of the Work, or (2) is seriously or repeatedly
deficient or late in its performance of the Work, or (3) is implementing the Work in
a manner that may cause an endangerment to human health or the environment,
DOI may issue a written notice (“Work Takeover Notice”) to Settling Defendant.
Any Work Takeover Notice issued by DOI will specify the grounds upon which
such notice was issued and will provide Settling Defendant a period of ten days
within which to remedy the circumstances giving rise to DOI’s issuance of such
notice. DOI shall coordinate with DTSC, as specified in the DO/DTSC MOU,
prior to any Work Takeover.

b. If, after expiration of the ten-day notice period specified in
Paragraph 83.a, Settlmg Defendant has not remedied to DOI’s satlsfactlon the
circumstances giving rise to DOI’s issuance of the relevant Work Takeover Notice,
DOI may at any time thereafter assume the performance of all or any portion(s) of
the Work as DOI deems necessary (“Work Takeover”). DOI will noﬁfy Settling

Defendant in writing (which writing may be electronic) if DOI determines that
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implementatidn rof a Work Takeover is warranted under this Paragraph 83.b:
Funding of Work Takeover costs is addresSed under Paragraph 49.
c. Setthng Defendant may invoke the procedures set forth in
Paragraph 67 (Record Review), to dispute DOI’s implementation of a Work
Takeover under Paragraph 83.b. However, notwithstanding Settling Defendants’
invocation of such dispute resolution procedures, and duriné the pendency of any
sdch dispute, DOI may 1n its sole discretion cemmence and continue a Work
Takeover under Paragraph 83.b until the earlier of (1) the date that Settling
Defendant remedieé, to DOI’s satisfaction, the circumstances giving}rise to DOI’s -
issuarlce of the relevant Work Takeover Notice, or (2) the date that a ﬁhaﬂ decision
is _rendered. in accordance with Paragraph 67 (Record Review) requiring DOI to
terminate such Work Takeover. | |
- 84. - Notwithstanding any other provision of this Consent Decree, the
United States retains all authority and reserves all rights to take any and all ‘
response actions authorized by law.
XXII. COVENANTS BY. SETTLING DEFENDANT
85. Covenant Not to Sue by Settling Defendant. Subject to the

reservations in Paragraph 87, Settling Defendant covenénts not to sue and agrees
not to assert any claims or causes of action against 'dle United States with respect to
the Work, past response actions regarding the Site, Response Costs, and this
Consent Decree, including, but not limited to: , ’ R

a.  any direct or indirect claim for rermburSement from the |
Hazardous Substance Superfund (established pursuent to the Internal Revenrle
Code, 26-U.S.C. § 9507) through CERCLA Sections 106(b)(2), 107, 111,112, 113
or any other prov151on of law;

b. any claims against the United States, including any department,
agency or instrumentality of the United States under CERCLA Sections 107 or
113, RCRA Section 7002(a), 42 U.S.C. § 6972(a), or state law regarding the Work,
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past reéponse actions or response- costs regarding the Site, Response Costs, and this
Consent Decree; or |
c. any claims arising out of response actions at or in connection

with the Site, including any claim under the United States Constitution, the Tucker
Act, 28 U.S.C. § 1491, fhe Equal Access to Justice Act, 28 U.S.C. § 2412, as
amended, of at common law. |

86. Except as provided in Paragraph 93 (Res Judicata and Other
Defenses), the covenants in this Section shall not apply if the United States brings
a cause of action or issues an order pursuant to any of the reservations in Section
XXI (Covenants by Plaintiffs),' other than in Paragraphs 82.a (claims for failure to
meet a requirement of the Decree), 82.f (criminal 1iabi1ity), and 82.g.(violat'ions of
federal/state law during or after implementation of the Work), but only to the
extent thaf Settling Defendant’s claims arise from the same response action, |
response costs, or damages that the United States is seeking pursuant to the
applicable reservation. |

87.  Settling Defendant rleserves,y‘and this Consent Decree is without
prejud’ic_e to, claims against the United States, subject to the provisions of Chapter
171 of Title 28 of the United States Code, and brought pursuant to any statute other
than CERCLA or RCRA and for which the waiver of sovereign immunity is found
in a statute other than CERCLA'or RCRA, for money damages for injury or loss of
property or personal injury or death caused by the negligent or wrongful act or
omission of any employee of the United States, as that term is defmed. in 28 U.S.C.

§ 2671, while acting within the scope of his or her office or employment under

.| circumstances where the United States, if a private person, would be liable to the

claimant in accordance with the law of the place where the act or omission
occurred. However, the foregoing shall not include any claim based on DOI’s
selection of response actions, or the oversight or approval of Settling Defendant’s

plans, reports, other deliverables or activities.
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88. Nothing in this Consent Decree shall be deemed to constitute
preauthoriaation of a claim within the meaning of Section 111 of CERCLA, 42
U.S.C. § 9611, or 40 C.F.R. § 300.700(d).

XXIIL. EFFECT OF SETTLEMENT; CONTRIBUTION

89. Nothing in this Consent Decree shall be construed to create any rights
in, or grant any cause of action to, any person nct a Party to this Consent Decree.
Each of the Parties expressly reserves any and-all rights (including, but not limited
to, pursuant to Section 113 of CERCLA, 42 U.S.C. § 9613), defenses, claims,
demands, and causes of action which each Party may have with respect to any
matter, transaction, or occurrence relating in any wa}.l to the Site against any person

not a Party hereto. Nothing in this Consent Decree diminishes the right of the

United States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C.

§ 9613(f)(2)-(3), to pursue any such persons to obtain additional response costs or
response actlon and to enter into settlements that give rise to contribution
protection pursuant to Section 1 13(H)(2).

90. The Parties agree, and by entering this Consent Decree this Court
finds, that this Consent Decree constitutes a Judicially-approved settlement for
purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and that
Settling Defendant is entitled, as of the Effective Date, to protection from
contribution actions or claims as provided by Section 113(f)(2) of CERCLA, or as
may be otherwise provided by law, for “matters addressed” in this Consent Decree. ,
The “matters addressed” in this Consent Decree are the Work and Response Costs.

91. Settling Defendant shall, with respect to any suit or claim brought by
it for matters related to this Consent Decree, notify the United States in writing no
later than 60 days prior to the initiation of such suit or claim.

92.  Settling Defendant shall, with respect to any suit or claim brought -
against it for matters related to this Consent Decree, notify in writing the United

States within ten days of service of the complaint on such Settling Defendant. In
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addition, Settling Defendant shall notify the United States within ten days of
service or receipt of any Motion for Summary Judgment and within ten days of
receipt of any order from a court setting a case for trial. -

93.  Res Judicata and Other Defenses. In any subsequent administrative or

judicial proceeding initiated by the United States for injunctive relief, recovery of
response costs, or other appropriate relief relating to the Site, Settling Defendant
shall not-assert, and may not maintain, any defense or claim based upon the ’
principles of waiver, res judicata, collateral estoppel, issue preclusion, claim- ‘
splitting, or other defenses based upon any contention that the claims raised by the
United States in the subsequent proceeding were or should have been brought in
the instant nase; provided, however, that nothing in this Paragraph\affe'ctsv the
enforceability of the covenants not to sue set forth in Section XXI (Covenants by
Plaintiffs). ‘ ‘
| XXIV. ACCESS TO INFORMATION |

. 94, Seftling Defendant shall provide to DOI, upon request, copies of all
non-identical final (br last draft where no final document is available) records,
reports, documents, and other information (including records, reports, documents,
and other information in electronic form) relating to past activities giving rise to its
liability undér CERCLA with respect to the Site or‘ its performance of Work to |
design and implement the Selected Remedy, sampling analyses, laboratory
analyses and supporting documentation, chain of custody records, manifests,
trucking logs,' receipts, reports, correspondence, or other ddcuments, information,
or data generated regarding the Work (hereinafter referred to as “Records”) within
its possession or control, or that of its contractors or agents. Settling Defendant
shall also make available to DO, for purposes of investigation, information
gathering, or testimony, its employees, agents, or representatives with knowledge

of relevant facts concerning the performance of the Work.

95. Business Confidential and Privileged Documents.
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a Settling Defendant may assert business confidentiality claims
covering part or all of the Records submitted to Plaintiff under this Consent Decree
to the extent permitted by and in accordance with Section 104(e)(7) of C]E‘RCLA,"
42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Records determined to be
confidential by DOI will be  afforded the protection specified in 40 CFR Part 2,
Subpart B. If no claim of confidentiality accompanies Records when they are
submitted to.DOI , or if DOI has notified Settling Defendarit that the Records are
not confidential under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R.
Part 2, Subpart B, the public may be given access to such Records without further .
notice to Settling Defendant. ' |
| b.  Settling Defendant may assert that certain Records are ‘
pr1v1leged ‘under the attorney-client pnvrlege or any other privilege recogmzed by
federal law. If Settling Defendant asserts such a privilege in lieu of prov1dmg
Records, it shall provide Plaintiff with the following: (1) the title of the Record; (2)
the date of the Record; (3) the name, title, afﬁliatien’(e.g., company or firm), and
address of the author of the Record; (4) the name and title of each addressee and
recipient' (5)a description of the 'eontents of the Record; and (6) the privilege )
asserted by Settling Defendant. If a claim of pr1v11ege apphes only to a portlon of
a Record, the Record shall be provided to the United States in redacted form to.
mask the privileged portion only. Settling Defendant shall retain all Records that it
claims to be privileged until the United States-has had a reasohable opportunity to}\
dispute the privilege cla\im and any such dispute has been resolved in the Settling' ~
Defendant’s favor. | . |

C. No Records created or generated pursuant to the requirements
of this Consent Decree shall be withheld from the United States on the grounds
that they are privileged or conﬁdentlal _
96. No cla1m of conﬁdentlahty or privilege shall be made with respect to

any data, mcludlng, but not 11m1ted to, all sampling, analytlcal monitoring,
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hydrogeologic, scientific, chemical, or engineering data, or any other documents or

| information evidencing conditions at or around the Site.

XXV. RETENTION OF RECORDS
97.  Until ten years after Settling Defendant’s receipt of DOI’s notification
pursuant to Paragraph 51.b of Section XIV (Certification of Completion), Settling

Defendant shall preserve and retain all Records (including Records in electronic

form) now in its possession or control or which come into its possession or control. |
Séttling Defendant must also instruct its contractors and agents to preserve, for the .
same period of time specified aboVe,, all Records (including Records in electronic
form) now in its possession or control or which come into its possession or control.
Each of the above record retention requiferhents shall apply regardless of any
corporate retention policy to the contrary. |

98. At the conclusion of this record retentibn period, Settling Defendant
shall notify the United States at least 90 days prior to the destruction of any such.
Records, and, upoh request by the United States, S.ettling Defendant shall deliver
any such Records to DOL. Settling Defendanf may assert that certaiﬁ Records are
privileged under the attorney-client privil'ege or any other privilege récdgnized by
fede:al law. If Settling Defendant asserts such a privilege, it shall provide the
United States with the following: (5) the title of the Record; (b) the date of the
Record; (c) the name, title, affiliation (e.g., company or firm), and address of the
author of the Record; (d) the name and title of each addressee and recipient; (e) a
description of the subject of the Record; and (f) the privilege asserted by Settling
Defendant. If a claim of privilege apﬁlies only to a portion of a Record, the. Record-
shall be provided to the United States in redacted form to mask the privileged
portioh orﬂy. Settling Defendant shall retain all Records that it claims to be
privileged until the United States has had a reasonable opportunity to dispute the
privilege claim and any such dispute has been resolved in the Settling Defendant’s -

favor. However, no Records created or generated pursuant to the requirements of
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this Consent Decree shall be withheld on the grounds that they are privileged or
confidential,

99.  Settling Defendant certifies that, to the best of its knowledge and
belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or
otherwise disposed of any Records (other than identical copies) relating to its
potential liability regarding the Site since the earlier of notification of potential
liability by the United States or the State or the filing of suit against it regarding
the Site and that it has fully complied with any and-all DOI requests for o
information pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C.

§§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927.

XXVI. NOTICES AND SUBMISSIONS

100. Whenever, under the terms of this Consent Decree, written notice is
reqﬁired to be given or a report or other document is required to be sent by one
Party to another, it shall be directed to the individuals at the addresses specified
below, unless those individuals or their successors give notice of a chadge to the
other Parties in writing or unless the Parties agree in writing to an alternate method
of written notice, ineluding' via electronic transmission.. All notices and
‘submikssions shall be considered effective upon receipt, unless otherwise provided.
Written notice as specified in this Section shall constitute complete satisfaction of
any written notice requirement of j:he Consent Decree with respect to the United
States, DOI, ahd Settling Defendant, respectively. Notices required to be sent to
DO, and not to the United States, uhder the terms of this Consent Decree should
not be sent to the U.S. Department of Justice. |

As to the United States: " ° Chief, Environmental Enforcement Section
' Environment and Natural Resources
Division . .

U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611
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As to DOI:

Compliance

As to the Fund Manager:

Asto Settling Defendant:

Re: DJ # 90-11-3-07240/4

Pamela Innis
DOI Remedial Project Manager,
Office of Environmental Policy and

Department of the Interior
Denver Federal Center

'P.0. Box 25007, MS D108

Denver, CO 80225-0007

Casey S. Padgett, Esq.
Assistant Solicitor

Office of the Solicitor

1849 C Street, NW, MS 5530
Washington, D.C. 20240

Courtney Hoover

Central Hazardous Materials Fund
Department of the Interior

1849 C Street, N.W., Mail Stop 2342
Washington, D.C. 20240

Yvonne Meeks

PG&E’s Project Manager
4325 South Higuera Street
San Luis Obispo, CA 93401

Juan M. Jayo
PG&E Law Department
P.O. Box 7442 '

San Francisco, CA 94120 |

XXVII. RETENTION OF JURISDICTION |

'101. This Court retains jurisdiction over both the subject matter of this

Consent Decree and Settling Defendant for the duration of the performance of the

terms and provisions of this Consent Decree for the purpose of enabling any of the

Parties to apply to the Court at any time for such further order, direction, and relief
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| as may be necessary or appropriate for the construction or modification of this -

Consent Decree, or to effectuate or enforce compliance with its terms, or to resolve
disputes'in accordance with Section XIX (Dispute Resolution).
XXVIII. APPENDICES |

102. The following appendices are attached to and incorporated into this

Consent Decree: |
| “Appendix A” is the ROD. .
“Appendix B” is the description and/or map of the Site.
“Appendix C” is the SOW.
~ “Appendix D” is the performance guarantee. -
~ “Appendix E” is the form of the Statement- of Self-Insurance
“Appendix F” is the Insurance Coverage and Claims Process Agreernent ‘
“Appendix G” is the Mediation Process Agreement
~ XXIX. COMMUNITY RELA’l‘IONS

103. If requested by DOI, Settling Defendant shall participate in
community relations activities pursuant to the Community Involvement Plan
developed by DOI. DOI will determine the appropriate role for Settling Defendant
under the Plan Setthng Defendant shall also cooperate with DOI in providing |
information regarding the Work to the publ1c. As requested by DOI, Settling
Defendant shall participate in the preparation of such information for
dissemination to the public and in public meetings which may be held or sponsored
by DOI to explain activities at or relating to the Site. Costs incurred by the United
States under this Section, including the costs of any technical assistance grant |
under Section 117(e) of CERCLA, 42 U.S.C. § 9617(e), shall be considered
Response Costs that Settling Defendant shall pay pursuant to Section XVI
(Payments for Response Costs). _ |

XXX. MODIFICATION
104. Except as providéd in Paragraph 15 (Mod1ﬁcat10n of SOW or Related

70




WD

O o N N W

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

Work Plans), material modifications to this Consent Decree, including the SOW,
shall be in writing, signed by the United States and Settling Defendant, and shall
be effective upon approval by the Court. Except as provided in Paragraph 15
(Modification of SOW or Related Work Plans), non-material modifications to this
Consent Decree, including the SOW, shall be in writing and shall be effective
when signed by duly authorized representatives of the United States and Settling
Defendant. |

105. Nothing in this Consent Decree shall be deemed to alter the Court’s i
power to enforce, supervise or approve modifications to this Consent Decree. |

- XXXI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

106. This Consent Decree shall be lodged with the Court for a period of not
less than 30 days for public notice and comment in accordance with Section |
122(d)(2) of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United
States reserves the ﬁght to withdraw or withhold its consent if the comments
regarding the Consent Decree disclose facts or considerations which indicate that

the Consent Decree is inappropriate, improper, or inadequate. Settling Defendant

consents to the entry of this Consent Decree without further notice.

107. If for any reason the Court should decline to approve this Consent
Decree in the form presented, this agreement is voidable at the sole discretion of
any Party and the terms of the agreement may not be used as evidence in any
litigation between the Parties. ‘ |

XXXII. SIGNATORIES/SERVICE
- 108. The undersigned representative of Settling Defendant to this Consent
Decree and the Assistant Attorney General for the Environment and Natural,
Resources Division of the Department of Justice certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to
execute and legally bind such Party to this document. |
109. Settling Defendant agrees not to oppose entry of this Consent Decree
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by this Court or to challenge any provision of this Consent Decree unless the
United States has notified Settlmg Defendant in wrlting that it no longer supports
entry of the Consent Decree.

~ 110. Settling Defendant shall identify, on the attached signature page, the |
name, address and telephone number of an agent who is authorized to accept
service of process by ma1l on behalf of that Party with respect to all matters arising
under or.relating to this Consent Decree. Settling Defendant agrees to accept
service in that manner and to waive the formal service requirements set forth in
Rule 4 of tlie Federal Rules of Civil Procedure and any applicable local rules of
this Court, including, but not limited to, service of a summons. Settling Defendant
need not file an answer to the complaint in this action unless or until the Court
expressly declines to enter this Consent Decree.

' XXXIII. FINAL JUDGMENT

111. " This Consent Decree and its appendices constitute the ﬁnal, complete,
and exclusive agreement and understanding among the Parties regarding the
settlement embodied in the Consent Decree. The Parties acknowledge that there
are no representations, agreements or understandings relating to the settlement
other than those expressly contained in this Consent Decree.

112. Upon entry of this Consent Decree by the Court, this Consent Decree
shall constitute a ﬁnal judgment between and among the United States and Settling
Defendant. The Court enters this judgment as a ﬁnal judgment under Fed. R. Civ.
P. 54 and 58.

SO ORDERED THIS DAY OF , 2012,

United States District Judge
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Date

Date

FOR THE UNITED STATES OF
AMERICA: '

IGNACIA S. MORENO

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

KARL J. FINGERHOOD

- Trial Attorney,

Environmental Enforcement Section - \
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611

Washington, D.C. 20044-7611
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Date

Date

- LAURA BROWN

Associate Solicitor

United States Department of the Interior
1849 C Street, NW

Washmgton D.C. 20240

CASEY S. PADGETT

Assistant Solicitor

United States Department of the Interlor
1849 C Street, NW

Washington, D.C. 20240

Date

- WILLIE R. TAYLOR, Ph.D.

Director

Office of Environmental Pollcy and
Compliance

United States Department of the Interlor
1849 C Street, NW

Washington, D.C. 20240

P
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Date

Agent Authorized to Accept
Service on Behalf of Above-

signed Party:

FOR PACIFIC GAS & ELECTRIC
COMPANY ’

Name (print):
Title:
Address:

Name (print):
Title:
Address:
Phone:
email:

75






